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CURRENT EVENTS. 





In a late issue of the JouRNAL we had a 
few words to say on the subject of libel, and 
recent legislation in reference thereto. Since 
its publication, the Supreme Court of Minne- 
sota has decided a case involving the consti- 
tutionality of a statute, similar to the one 
lately held unconstitutional by the Supreme 
Court of Michigan, in Park v. Detroit Free 
Press Co. It will be remembered that the 
Michigan court held the statute unconstitu- 
tional, in that it deprived persons of all 
adequate remedy for many injuries to repu- 
tation caused by the publication of charges 
involving moral turpitude, but not tech- 
nically criminal, inasmuch as the act pro- 
vided that only actual damages could be re- 
covered where the publication has been made 
in good faith and a retraction thereafter pub- 
lished, and then restricted actual damages to 
include damages suffered by plaintiff in re- 
spect to his business, trade, profession or 
occupation. The Minnesota court, in Allen 
v. Pioneer Press Co., reported on page 356 
of this issue, though claiming that the Mich- 
igan opinion, in so far as it declared the act 
invalid, hardly has the authority of a de- 
cision of the question, because it was 
not necessary to the decision or the case, 
directly and flatly controverts its rea- 
soning and conclusion, and holds that the 
statute is constitutional, arguing that though 
there may be some cases of pecuniary injury 
which the statute would not reach, yet that 
by a liberal but allowable construction the 
statutory definition may include all cases of 
special damage. Opinions will differ as to 
the merits of the controversy thus called 
forth, but inasmuch as the Minnesota court 
declare their willingness to adopt a construc- 
tion which may be made to cover all cases of 
special damages, the objection manifest to 
and insurmountable by the Michigan court 
does not practically have any force in Min- 
nesota. In other words, there is no necessity 
for declaring the statute invalid, if by an 
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allowable liberal construction it does not de- 
prive any persons of all remedy for injuries 
to reputation. 

All of this contention would be unneces- 
sary in the case of a statute like that pro- 
posed in Wisconsin, which forbids the re- 
covery of any but actual damages, where 
actual malice is not proved, and makes the 
retraction simply pleadable in mitigation of 
damages. 





We do not often feel called upon to com- 
ment upon decisions of courts not of last 
resort, but a recent decision of Chancellor 
Cobbs, of Alabama, is of such interest and 
will undoubtedly have such influence for 
good on railroad investments, that we go out 
of our way to call attention toit. Itis a suit 
in equity by a stockholder of the Memphis & 
Charleston Railroad against the East Ten- 
nessee Railroad, alleging that the latter, 
having acquired a controlling interest in the 
stock of the former road, is operating it in 
the interest of the owners of a majority of 
the stock, so that the minority of the stock- 
holders are deprived of the advantages in 
obtaining traffic with all roads with which it 
connects. This is a common and well un- 
derstood scheme of railroad managers. 
While the majority stockholders are indem- 
nified for any loss suffered in the decreased 
earnings of the purchased railroad by the 
increased earnings of the railroad holding the 
majority of the stock, the loss actually falls 
on the individual stockholders of the pur- 
chased road, who are unfortunate enough to 
be in the minority. This the court refuses 
to sanction, and takes the position that if a 
corporation can purchase any portion of the 
capital stock of another corporation it can 
purchase the whole, and invest all its funds 
in that way, and thus be enabled to engage 
exclusively in a business foreign to the pur- 
pose for which it was created; and that 
though a corporation may without express 
authority acquire shares in another corpo- 
ration in payment of or as security for a 
claim which is in danger of being lost 
through the insolvency of the debtor corpo- 
ration, and, having acquired the stock, it 
may collect the dividends, but itis not au- 
thorized to vote upon the stock. The 
directors of a corporation have no right 
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under any circumstances to purchase shares 
in the company with the company’s money 
for the purpose of controlling the election of 
officers. 

This decision is undoubtedly in the right 
direction, and will, we trust, go far toward 
the destruction of that policy known to 
the public as ‘‘railroad wrecking,’’ which 
means simply the ruthless invasion of private 
ownership and private rights. 








NOTES OF RECENT DECISIONS. 





A Question which often arises in the case 
of an insolvent corporation, as to the right 
of one to set off a claim in his favor, against 
an indebtedness due such corporation was 
considered by the Supreme Court of the 
United States in Carr v. Hamilton, 9S. C. 
Rep. 295. That case arose out of an endow- 
ment policy of life insurance, issued by the 
Life Association of America upon the life of 
the appellee Hamilton, a resident of Shreve- 
port La. The latter had also borrowed 
money of the association, and had given a 
mortgage upon certain real estate for the 
payment of same, and the main question was 
whether the amount due on the policy ought 
to be set off by way of compensation, or re- 
convention against the amount due on the 
mortgage. The court says that the principle 
of set off betwen mutual debts and credits 
has for a long time been adopted in the En- 
glish bankrupt laws and has always prevailed 
in our own and it matters not whether the 
debt was due at the time of bankruptcy or 
not, and that it is difficult to see why this 
principle of justice should not apply to per- 
sons holding policies of life insurance in a 
company which becomes bankrupt, and it is 
no objection that in a contingency specified, 
the policy was in trust for his children if 
upon settled rules governing the valuation of 
life interests, the interests can be separately 
valued. In reaching this conclusion the 
court disapproved of a recent decision of the 
New York Court of Appeals—Newcomb v. 
Almy, 96 N. Y. 308—and to the objection 
made by appellant that by the law of Louisi- 
ana, compensation is not allowed against an 
insolvency in favor of a party, whose credit 





court contend that ‘‘if there are tecbnical 
reasons in the law of Louisiana for rejecting 
the defense when set up by way of compen- 
sation it was nevertheless allowed by the 
Supreme Court of that State, by way of re- 
convention, in a case exactly like the present : 
Association v. Levy, 33 La. Am. 1203.’’ 





Tue question as to the right to sell intoxi- 
cating liquors in a State prohibiting same, 
where they are brought from without the 
State,came before the Supreme Court of Iowa, 
in Collins v. Hill, 41 N. W. Rep. 571. 
There defendant contended for the right to 
sell liquor purchased at a point outside of 
the State, put up in sealed bottles and packed 
in cases, and so transported to a point within 
the State, and in which bottles it was sold to 
consumers. The lower court held that the 
transaction of selling the beer in the manner 
in which it was done was beyond the power 
of the State to control or prohibit, but was 
purely a matter of commerce between the 
States, which could be regulated only by 
congress. The supreme court in reversing 
this opinion say: 


The distinction drawn by the superior court between 
the different transactions does not appear to us to rest 
upon any sound legal principle. * * While he had 
the right to bring them within the State for the pur- 
pose of selling them here, yet, having brought them 
here in the exercise of that right, he had no right to 
sell them because he had adopted a mode of transpor- 
tation which, although perfectly lawful, required their 
removal from the vessels in which they were trans- 
ported. The unsoundness of the attempted distinction 
is shown by the absurd results to which it would lead. 
If he had the right to sell the liquors in the State be- 
cause the transaction of their purchase and transpor- 
tation was one of national, rather than State, jurisdic- 
tion, it follows necessarily that he had the right to 
make the sales in whatever form or quantity he saw 
fit. Any other holding, it seems to us, would lead to 
results and conclusions which, owing totheir absurdity, 
would be shocking alike to legal judgment and the 
common sense of mankind. In our opinion, then, the 
case turns solely on the question whether defendant 
had the right, notwithstanding the statute of the State, 
to sell the liquors within the State. * * The validity 
of these particular statutes has frequently been de- 
clared by this court, and it has been adjudged by the 
highest tribunal in the nation that statutes having the 
same specific object are not in conflict with any pro- 
vision of the federal constitution. Mugler v. Kansas, 
123 U. 8.623. The statutes called in question.in the 
License Cases, 5 How. 504, were not essentially differ- 
ent in their object from those of this State. They were 
enacted for the purpose of mitigating, and to some 
extent suppressing, the evils of intemperance. * * 
The other cases were under similar statutes of the 
States of New Hampshire and Rhode Island, and in- 
volved similiar states of fact. Subsequently the same 
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. /._, A a ok, 6 * | he ee 





Vou. 28 


THE CENTRAL LAW JOURNAL. 355 








alleged by the defendant, viz.: thatas the liquors were 
transported into the States under the authority of the 
federal constitution and statutes, it was not competent 
for the State to prohibit their sale, or regulate the 
manner in which it should be conducted. But the 
court held that the statutes were not in their opera- 
tion in confict with the commercial provisions of the 
federal constitution. And it appears to us that this is 
necessarily so. When the power of the State to legis- 
late with reference to the subject-matter is conceded, 
it follows necessarily, we think, that all property 
within the State is subject to the regulations it has 
enacted. When property purchased in another State 
is transported to this State, and there delivered to the 
purchaser, to be used or consumed within the State, 
the transaction, in so far as it is governed by the pro- 
visions for the regulation of commeree among the 
States, is at an end. 





Tue Supreme Court of Indiana, in Mercer 
v. Corbin, 20 N. E. Rep. 132, lay down the 
law as to the liability of bicycle riders for 
assault and battery in carelessly running into 
a pedestrian on the sidewalk. The appellee 
was standing on a public sidewalk, facing the 
east, and the appellant, coming from the 
west, rode a bicycle against him and severely 
injured him. The court, in sustaining the 
charge of assault and battery, says: 

The specific facts stated in the verdict justify the 
finding of the jury that the act of the appellant was a 
rude and reckless one; and they also justify the legal 
conclusion that there was such a reckless disregard of 
consequences as to imply an intention to assault the 
appellee. They fully supply the grounds for inferring 
the constructive intent which makes wrongful act 
willful or intentional. There was at least ten feet of 
the sidewalk entirely unobstructed, and the slightest 
regard to the safety of the appellee would have enabled 
the appellant to have avoiding doing harm to him. 
There is no reason why the appellant might not, with 
the slightest care, have passed the appellee; and his 
failure to use this care implies a willingness to inflict 
the injury which he did in fact infiict upon the appellee. 
As the consequences of his wrongful and reckless dis- 
regard of the rights of others led to the injury, he 
must, under the familiar rule, be presumed to have 
intended that such consequences should result. Peter- 
son v. Haffner, 59 Ind. 130. If, therefore, it be con- 
ceded that the appellant had a right to ride his bicycle 
upon a way set apart for the use of footmen, he is 
nevertheless liable in this action. Whether the ap- 
pellant had a right to ride his bicycle upon the footway 
is a question which deserves consideration. This ques- 
tion would be important in the absence of any statute, 
and it is the more important because of our statute, 
which reads thus: “It shall be unlawful for any person 
to ride or drive upon the brick, stone, plank, or gravel 
sidewalk of any town or village, or upon any similar 
sidewalk for the use of foot passangers in tais State, 
unless in the necessary act of crossing tne same.” 
Rev. St. 1881, § 3861. Sidewalks are intended for the 
use of pedestrians, and not for use by persons in 
vehicles. The manifest purpose of the statute is to 
preserve the sidewalks from use by persons in or on 
vehicles, and, if the bicycle can be deemed a vehicle, 
then the appellant had no right to ride or drive his 
bicycle longitudinally along the sidewalk. If sidewalkss 





are exclusively for the use of footmen, then bicycles, 
if they are vehicles, must not be ridden along them, 
since to affirm that sidewalks are exclusively for the 
use of footmen necessarily implies that they cannot be 
traveled by vehicles. It would be a palpable contra- 
diction to affirm that footmen have the exclusive right 
to use the sidewalks, and yet concede that persons not 
traveling as pedestrians may also rightfully use them. 
A person on a bicycle is certainly not a footman, and, 
if not, then he makes an unlawful use of the sidewalk 
when he rides or drives his bicycle longitudinally along 
it. It would seem to follow that, even if a bicycle 
cannot be considered to be a vehicle, still it is unlaw- 
ful to ride or drive it along a way set apart for the 
exclusive use of pedestrians. We think, however, that 
a bicycle must be regarded as a vehicle within the 
meaning of the law. Webster defines a bicycle as a 
“two-wheeled velocipede,’’ and a velocipede is defined 
to be a “light carriage.’”’ Substantially the same defi- 
nition is given by a law writer. 2 Am. & Eng. Cyclop. 
Law, 191. Under these definitions it must be regarded 
as a sort of vehicle, and so the courts have regarded 
it. In one case, the title of which cannot now be re- 
called, it was held that a bicycle was entitled to the 
“rights of the road,’’ as other vehicles; and a driver 
of a wagon who refused to turn to the right, and thus 
caused a collision with a bicycle, was held liable. In 
Taylor v. Goodwin, L. R. 4 Q. B. Div. 228, it was held 
that one riding on a bicycle may be convicted of furi- 
ously driving a carriage upon a highway under a 
statute forbidding such an act. In commenting on 
this case, Mr. Irving Browne says: “This of course 
would exclude bicycles from sidewalks, which is quite 
necessary.” 24 Alb. Law J. 282. If we are right in 
holding that the appellant, while riding his bicycle 
along the sidewalk, was engaged in the performance 
of an unlawful act, another important element is added 
to the appellee’s case, making his right of recovery 
entirely clear; for a man who does an unlawful act is 
liable for the consequences, although they may not 
have been intended. Peterson v. Haffner, supra; 
Hood v. State, 56 Ind. 263; Binford v. Johnston, 82 
Ind. 426; Weick v. Lander, 75 Ill. 93. 


A Question of probate of a will in a for- 
eign State came before the Supreme Court of 
Missouri in Keith v. Johnson, 10 S. W. Rep. 
597. It was there held that the probate of a 
will in one State, devising land in another, is 
not binding upon the courts of the latter 
State as an adjudication of the validity or 
effect of such devise, under the federal pro- 
visions requiring such faith and credit to be 
given to the judicial proceedings of the courts 
of other States as they have in their own 
State, inasmuch as the court of the former 
State had no jurisdiction to make such adju- 
dication, if it had attempted to do so, and 
that a will probated in another State, affect- 
ing land in Missouri, and not recorded there 
as provided by statute, is not constructive 
notice of its pruvisions affecting such land. 
The court says: 


It was held in Lewis v. St. Louis, 69 Mo. 595, that a 
certified copy of a foreign will, and its probate, could 
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be used and read in evidence in this State for the pur- 
pose of showing a transfer of title to land in this State, 
though not recorded here. That ruling was followed 
in this case when it was here before, and in the subse- 
quent case of Drake v. Curtis, 88 Mo. 644, and in some 
intermediate cases. The question of constructive 
notice from a foreign will, not recorded here, was not 
considered in any of these cases, but itis presented on 
this appeal, and determines the appellants’ rights in 
this case. No principle of law is better established in 
the United States than this: that the transfer of title 
to real estate must be in accordance with the law of 
the State where the property is situate. So a will, to 
be of any validity as a transfer of title to land, must be 
executed, attested, and probated in the manner pre- 
scribed by the law of the State where the land is lo- 
cated. Cabanne v. Skinker, 56 Mo. 367; Story, Confl. 
Law, § 474; McCormick v. Sullivant, 10 Wheat. 192, 
and cases cited; Lucas v. Tucker, 17 Ind. 41; 1 Jarm. 
Wills, 1; 1 Redf. Wiils (8d ed.), 398; Whart. Confl. 
Law, § 587. It would seem to follow from this general 
principle that, if the laws of this State dispense with 
proof anew of a foreign will, then such laws must be 
complied with in order to give the foreign will the 
force and effect of a proved domestic will, and this is 
the clear ruling in the case of McCormick v. Sullivant, 
supra; and it is also the deduction to be drawn from 
what was said in Cabanne v. Skinker, supra. But we 
are met with the argument that because the federal 
constitution, and the act of congress, and the statute 
of this State, all provide that the records and judicial 
proceedings of the courts of other States shall have 
such faith and credit here as they have in the courts 
of the States from whence they are taken, therefore 
we must give this foreign probate full force and effect; 
and for this reason the will may not only be read in 
evidence here, but is constructive notice to persons 
dealing with lands in this State, though not recorded 
here. It is conceded that the probate of a will made in 
conformity with our law is a judicial act. This we 
have often held. Jourden v. Meier, 31 Mo. 40; Creasy 
y. Alverson, 43 Mo. 19; Dilworth v. Rice, 48 Mo. 131; 
Smith v. Estes, 72 Mo. 312. It was assumed in Bright 
v. White, 8 Mo. 421, and decided in Haile v. Hill, 13 
Mo. 613, that the probate of a will was a judicial act, 
within the meaning of the act of congress. But in 
both of these cases the contest was over movable 
property, and the wills had been probated at the dom- 
icile of the testator; so that those cases have no bear- 
ing upon this case. When the Kentucky court admitted 
this will to probate, it adjudged it to be executed ac- 
cording to the laws of that State, and we accept that 
adjudication as conclusive upon that. subject; but it 
did not undertake to say that the will transmitted the 
title to the Missouri land. That court did not assume 
to make any such adjudication. The probate of the 
will, thea, does not have the credit in that State of 
affecting the title to land in this State, and hence we 
are not called upon tu give it a credit here that it does 
not have in the courts of the State where the probate 
is declared. The force and effect which we must give 
to this Kentucky probate does not depend upon the 
said act of congress, nor our statute relating to the 
same object, so far as real property located in this 
State is concerned, but it depends wholly upon the 
statute before quoted, dispensing with proof anew, 
and declaring what force and effect shall be given to a 
will properly executed, probated in another State, and 
recorded here. Moreover, the courts of that State are 
without jurisdiction over the titles to land located in 
this State. The clause of the federal constitution and 





the act of congress, before referred to, apply only so 
far as the courts of the other States have jurisdiction. 


Tue Supreme Court of Minnesota, in 
Allen v. Pioneer Press Co., 41 N. W. Rep. 
936, passed upon the validity of a libel law 
similar to the one lately declared unconstitu- 
tional by the Michigan Supreme Court. In 
this case the court upholds the statute, and 
after referring to the Michigan case (Park v. 
Detroit Free Press Co., 28 Cent. L. J. 56) 
Says: 

While the views of that learned court, and especially 
of the eminent jurist who wrote the opinion in that 
case, are entitled to very great weight, yet we think 
they hardly have the authority of a decision of the 
question, because it was really not in the case, in- 
asmuch as the court held that the publication involved 
a criminal charge, and hence was not within the oper- 
ation of the statute. We are therefore compelled to 
consider the question mainly upon principle as res 
integra, which it certainly is in this State. * * Now, at 
common law the remedy allowed to a person injured 
by a libel was—First, special damages for every injury 
of a pecuniary nature resulting from the wrong, which 
he had to both plead and prove; and, second, general 
damages, that is, damages to his standing and reputa- 
tion, which the law presumed without proof from the 
fact of the publication of libel actionable per se. 
Moreover, malice was the gist of every action for libel; 
either malice in fact, consisting of improper and un- 
justifiable motives, or constructive malice, which the 
law presumed without proof from the fact of the falsity 
of the publication. Evidence of intention, that is, of 
the absence of malice in fact, was always admissible, 
where the communication was privileged, in justifi- 
cation, and where it was not privileged, in mitigation 
of damages. A retraction of the libel was also always 
admissible in mitigation. In effect, this statute but 
extends this rule of evidence so as to permit evidence 
of intention—good faith—coupled with a full retrac- 
tion, not merely in mitigation of damages, but to pre- 
vent the recovery of general damages, as distinguished 
from special damages, for injuries of a pecuniary 
nature. Now, in an action for libel, the object, so far 
at least as general damages is concerned, is not merely 
to obtain redress in the shape of pecuniary compensa- 
tion, which is frequently but a secondary consideration, 
but also—which is usually of much greater importance 
—of vindicating the plaintiff’s character by openly 
challenging his accusers to proof of their assertions, 
and of establishing their falsity, if they be false. 
Now, as far as vindication of character or reputation 
is concerned, it stands to reason that a full and frank 
retraction of the false charge, especially if published 
as widely and substantially to the same readers as 
was the libel, is usually in fact a more complete re- 
dress than a judgment for damages. Indeed, where 
there has been perfect good faith, apd an entire ab- 
sence of improper motives, in the publication of a 
libel, and no special or pecuniary injury has resulted, 
an action for damages, brought after such a full and 
frank retraction and apology, is in a majority of cases 
purely speculative. It may be said that a retraction 
is not a complete remedy for injury to reputation, be- 
cause even retracted falsehood may be repeated with- 
out the retraction; but the same may be said of it 
even after the falsity of the charge is established by 
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judgment for damages. It is also true that a retrac- 
tion is not the remedy in the law guaranteed by the 
constitution, and, if the statute proposed to substitute 
it as a redress for pecuniary injuries, it could not be 
sustained. But if there was an entire absence of 
either negligence or improper and unjustifiable 
motives, but, on the contrary, perfect good faith on 
part of the publisher of the libel, and if he has done 
all that can reasonably be done in redressing the wrong, 
so far as it has affected a party’s character, by pub- 
lishing a full retraction, what principle of reason or 
natural justice is violated by limiting the recovery of 
pecuniary damages to the pecuniary injuries which he 
has sustained? Or,if good faith can be shown in 
mitigation of damages, what constitutional provision 
is violated by permitting it to be proven in connection 
with a retraction, so as to prevent altogether the re- 
covery of money d2mages for the presumed injuries to 
reputation which are not at all pecuniary in their 
nature, and which have already been redressed, as far 
as they can be, by the retraction. A court ought not 
to declare invalid a solemn act of a co-ordinate branch 
of the government, except in a very clear case, and 
after all the consideration that we are able te give to 
the subject we are unable to say that the legislature 
has transcended its constitutional powers in imposing 
these restrictions and limitations upon the legal remedy 
of plaintiffs in actions for libel, or that by so doing 
they have deprived any one of “a certain remedy in 
the laws for injuries or wrongs received by him in his 
person, property, or character,” within the meaning 
of the constitution. We have assumed that under 
this act a party is still allowed to recover pecuniary 
compensation for allinjuries pecuniary in their nature, 
which he may have sustained by the libel. Section 2, 
in defining “actual damages,”’ limits them to damages 
in respect to property, business, trade, profession, or 
occupation. It may be suggested that there may be 
some cases of pecuniary injury which this would not 
reach, but we are of opinion that by a liberal but 
allowable construction the definition referred to may 
be made to cover all cases of special damages; and, if 
80, we ought to adopt such construction, rather than 
hold the act invalid. 





An interesting question of subscription to 
the stock of a corporation was decided by 
the Supreme Court of Tennessee, in Mor- 
row v. Nashville Iron & Steel Co., 10 S. 
W. Rep. 495. There, a contract with a sub- 
scriber to the organization stock of the cor- 
poration, that for every share subscribed for, 
he should receive interest bearing bonds to 
an equal amount secured by mortgage on the 
corporation’s plant, was held void, not only 
as against creditors, but also between the 
subscriber and the corporation. The court 
further declared that though the bonds could 
only be obtained by payment of the capital 
stock, and the subscriber having become a 
director without receiving his bonds, the 
agreement to issue the bonds is not a condi- 
tion precedent and the stock subscription 
stands absolute, though the agreement be 
void. 





TELEPHONE LAW. 





1. Introduction. 

2. The Nature of the Business. 

8. Common Carriers of News. 

4. Rights. 

5. Duties and Obligations. 

6. Telephone Legislation. 

7. Evidence of Telephonic Transactions. 


1. Introduction.—Once more the flexibility 
of the common law has been put to the test; 
once more it has answered new questions, as 
to a new instrument of commerce—the tele- 
phone. For nearly forty years the judges of 
our courts have been drawing heavily upon 
the resources of analogy that they might 
solve knotty questions in regard to the duties 
and liabilities of its twin sister, the telegraph. 
And before that law has become settled, in- 
ventive genius has projected into the legal 
world anew but in many respects similar 
instrument of communication whose duties 
and liabilities must likewise be fixed by the 
courts. But, though a decade has elapsed 
since the introduction, the adjudications in 
these matters have been few and limited. 
And three causes may be assigned for this 
limitation. The courts of Great Britain 
within two years after the first telephone line 
was used decided that a conversation through 
a telephone is a ‘‘telegram,’’ and that the 
télephone business, whether occupied in the 
transmission of separate messages or in 
maintaining exchanges, comes within the En- 
glish statute of 1869, giving to the postmas- 
ter-general the exclusive control of the busi- 
ness of transmitting messages by telegraph.' 
Consequently, no other cases involving pe- 
culiarly telephone law are to be found in the 
English reports. Then, a second reason is 
the general acceptance by the commercial 
world of the analogy of the telephone to the 
telegraph business, and the willingness to be 
satisfied if it gets the same treatment from 
the former as from the latter. Finally, al- 
most all the telephone interests of this coun- 
try from almost the very first have been 
concentrated in one great company — The 
American Bell Telephone Co., of Massachu- 
setts—which, fully aware of the fact that 
common law cannot be killed in the womb 
like legislative enactments, and yet is as 
obligatory as statute law has shrewdly avoided 
litigation ; in fact, it has assisted its mighty 

1 Atty.-Gen. v. Edison Telephone Co., 6 Q. B. D. 244. 
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ally, the Western Union Telegraph Co., in 
destroying or absorbing their litigious com- 
petitors. 

2. The Nature of the Business.—A magnetic 
telephone is a mechanical device capable of 
transmitting articulate speech through wires 
by the power of magnetism and electricity.” 
So it is practicable for the general public to 
make individual and personal use of it; and 
the business which the telephone companies 
have undertaken may be divided into two 
quite different branches; (a) the transmis- 
sion of separate messages or conversations 
from place to place, under circumstances 
similar to those incident to the telegraph busi- 
ness is one branch; one that will grow in 
importance with the development of long 
distance telephony ; () the other is the main- 
tenance of telephone exchanges, a system by 
which the offices or residences of all the indi- 
vidual members of the exchange are each 
connected with a central station where an 
operator is always in readiness at call to con- 
nect one subscriber’s instrument with an- 
other’s that they may communicate directly 
with each other. This doubJe nature of the 
undertaking must ever be borne in mind in 
the legal consideration of telephone compan- 
ies’ relations to the public. 

- 8. A Common Carrier of News.—The tele- 
phone is an indispensable instrument df 
commerce. The companies hold themselves 
out as public servants, and undertake not 
only to perform similar duties to those of 
telegraph companies, but also to supply a 
public demand beyond that undertaken by 
such companies, 7. e., to send messages from 
their instruments, one of which they propose 
to supply to each person or interest requiring 
it if the conditions are reasonably favorable. 
They should, therefore, be considered as one 
of the great class of common carriers.’ But 
it is a common carrier of news, rather than 
of goods.* 

Although one of the earliest cases held 
that a telegraph company is common carrier, 


2 Am. Rapid Tel. Co. v. Conn. Teleph. Co., 49 Conn. 
371. 

3 State v. Nebraska T. Co., 17 Neb. 126; 52 Am. Rep. 
404. State of Missouri v. Bell T. Co., 23 Fed. Rep. 
539; Central Union T. Co. v. Bradbury, 106 Ind. 1; 5 
N. E. Rep. 571; Central Union T. Co. v. State, 19 N. E. 
Rep. 604; Wolf v. W. U. Tel. Co., 62 Pa. St. 83. 

4 Hocket v. State, 105 Ind. 250,5 N. E. Rep. 178; 
State v. Bell T. Co., 10 Cent. L. J. 485; Feiber v. Man- 
hattan Dist. Tel. Co., 3 N. Y. Supp. 116. 





yet the bulk of the decisions with their allu- 
sions to ‘‘guasi public servants,”’ ‘‘analogy 
to common carriers,’’ etc., have hesitatingly 
doubted its liability as such. Pretended 
ignorance of the nature of electricity is 
largely to blame for this; and the seeming 
simplicity of telephonic communication has 
resulted in a contrary opinion to which tele- 
graph companies will ultimately have to 
yield.® 

4. Rights of Telephone Companies.—Tele- 
phone companies probably would be held to 
have all the rights and privileges accorded to 
telegraph companies. These are the rights 
given all public servants. Prominent among 
them is the right of eminent domain which in 
some States is expressly given telephone 
companies by statute.’ They have the right 
to make reasonable rules and regulations for 
the conduct of their business, provided these 
do not contravene the constitution or laws of 
the country, or violate the common law or 
public policy. They may require messages 
to be prepaid, and they have the common 
carrier’s lien. Ifa subscriber ‘‘damns’’ the 
company over the wire, under a regulation 
against improper or vulgar language, he for- 
feits his right to use the instrument.® 

5. Duties and Obligations.—The telephone, 
by the necessities of commerce and by pub- 
lic use, has become a public servant, and is 
to all intents and purposes a part of the 
telegraphic system of the country; in so far 
as it has been introduced for public use and 


5 Parks v. Alta. Cal. Tel. Co.,13 Cal. 422, 73 Am. 
Dec. 589; Baldwin v. U. S. Tel. Co., 1 Lans. 125; 
Breese v. U. 8. Tel. Co., 48 N. Y. 182. Gray’s Commu- 
nication by Telegraph; Grinnell v. W. U. Tel. Co., 118 
Mass. 299; McPherson v. W. U. Tel. Co., 52 N. Y. 
Superior Ct. 232; Schwartz v. Atlantic & Pacific Tel. 
Co., 18 Hun, 157; Ayers v. Tel. Co., 79 Me. 493. 

6 Wisconsin T. Co. v. City of Oskosh, 62 Wis. 32. 

7 State v. T. Co., 36 Ohio St. 296. 2 N. Y. Rev. Stat. 
p- 1720; Concord R. R. v. Greeley, 17 N. H. 47; New 
Orleans Tel. Co. v. Southern Tel. Co.,58 Ala. 211. A 
case in the Supreme Court of Missouri referred to in 
18 Am. J. of So. Sci. 169. Irwin v. Great Southern 
T. Co., 37 La. An. 63; N. Y. & N. J.T. Co. v. Township 
of E. Orange (N. J.), 8 Atl. Rep. 289; Ches. & Potomac 
Tel Co. v. B. & O. Tel. Co. (Md.),7 Atl. Rep. 809; 
Domestic L. & T. Co. v. Newark, 16 Am. & Eng. Corp. 
Cas. 295; Teleg. Co. v. Texas, 105 U. S. 460; New 
Orleans, etc. v. 8. & A. Tel. Co., 53 Ala. 211; Locke v. 
W. U. Tel. Co., 103 Ill. 401. The erection of poles 
and wires is an additional servitude upon highways, 
Board of Trade vy. Tel. Co., 107 Ill. 508; Willis v. Erie 
Tel. & T. Co. (Minn.), 34 N. W. Rep. 337. Contra: 
Pierce v. Drew, 186 Mass. 73; N. Y., etc. Co. v. State 
(N. J.), 14 Atl. Rep. 122. 

8 Pugh v. T. Co., 27 Alb. L. J. 162. 
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has undertaken to supply a public demand 
beyond that undertaken by the telegraph, so 
far should it be held to the same obligations 
as the telegraph and other public servants.’ 
Telephone companies must supply to 
any individual or company (even though it 
be a telegraph company applying) instru- 
ments and connection with their exchanges, 
and receive dispatches from and for other 
telephone or telegraph lines, and from and 
for any individual, and on payment of their 
charges for connection or for transmitting 
dispatches, as established by the rules and 
regulations of the company, transmit the 
same with impartiality and good faith.’ 
This common law duty is placed upon some 
of the statute books." 

Telephone companies carrying on ex- 
changes have persistently fought against their 
duty to furnish the facilities of the exchange 
to any person or corporation desiring them 
and offering to comply with their regulations. 
The first case to come before the courts was 
an application to the circuit court of St. 
Louis, in May, 1880, by the American Union 
Telegraph Co., for a mandamus to compel 
the Bell Telephone Co. to connect the rela- 
tor’s office with the telephone exchange in 
St. Louis.” Judge Thayer held that the 
principles of law applicable to railroad com- 
panies and other common carriers unques- 
tionably applied to telegraph and telephone 
companies; that, instead of maintaining 
offices, the Bell Co. supplies instruments to 
offices and residences, and holds itself out to 
the world as prepared to supply all persons 
with such facilities for communication who 
reside or occupy offices contiguous to its 
established line, and, therefore, in refusing 
to grant to the relator such facilities as it 
affords to other customers, it has violated an 
imperative duty imposed upon it by law. 
Six months later the same case came again 
before the same court; and the telephone 
company alleged that it had acquired the 
right to use the telephone from the American 
Bell Telephone Co., the owner of the patent, 
under a license, by the terms of which it was 
provided, (1) that the telephone company’s 


9 State v. Neb. T. Co., 17 Neb. 126, 52 Am. Rep. 409, 

10 State v. Neb. T. Co., supra; State v. Bell T. Co., 
36 Ohio St. 296. 

ll Title 2, ch. 4 Ohio Stat. §§ 3462, 3471. 

12 State v. Bell T. Co., 10 Cent. L. J. 435. 





patrons should not use the telephone for 
‘‘transmitting messages for which toll is paid 
to any one but the local company, nor for 
transmitting market quotations, or news for 
sale or publication; (2) that the telephone 
company should not connect any of its offices 
with any telegraph company’s offices or line, 
and that no telegraph company should be 
allowed to become a subscriber.’”’” The 
court (Judge Thayer) ruled that the second 
clause of the contract, if enforced as valid, 
would compel a discrimination, unlawful and 
against public policy, and the telegraph com- 
pany might use the telephone for the same 
purpose at least that other subscribers are 
using it. About a year later, the Leuisville 
chancery court restrained a company from 
removing the telephone from the office of a 
transfer company, which was a rival of the 
telephone company in furnishing carriages, 
omnibuses, and coupes. 


After this preliminary skirmish, the Su- 
preme Court of Ohio was called upon to 
determine whether the Columbus Telephone 
Co. could rightfully refuse to supply two 
rivals of the Western Union with connection . 
with its exchange that they might by the 
means of it collect and distribute dispatches ; 
and sometime during the closing months of 
1881, a decison” was rendered which has 
been a leading case ever since. Here great 
stress was laid on the defense that the local 
telephone company was not the owner of the 
patented instruments but merely the licensees 
of the American Bell Telephone Co. of 
Massachusetts, under an agreement to turn 
over to the Western Union all messages for 
electrical transmission outside of its territory. 
It was held that the company was violating 
the Ohio statute against discrimination,, and 
the contract could not be used as a shield. 
The local company had no right to engage in 
business, unless it acquired the rights which 
were necessary to discharging its duties to 
the public; and the Bell company could not 
do business in Ohio in violation of statute, 
even though through licensees; and the de- 
sired instruments should be supplied. 

Hardly a year was gone when the Supreme 


1311 Cent. L. J. 360, 22 Alb. L. J. 364. 

14 Louisville Transfer Co. v. Am. Dist. T. Co., Ky. 
L. J. 144, 24 Alb. L. J. 283. 

5 State v. Bell T. Co., 36 Ohio St. 296. 

15q Title 2, ch. 4, Ohio Stat. §§ 3462, 3471. 
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Court of Connecticut was asked to pass 
upon a similar state of facts.“ There was 
the same defense as in the Ohio case, but the 
court took an opposite position and said that 
a mandamus cannot issue; for the Bell com- 
pany is the exclusive owner of the patent, 
and the Connecticut company has purchased 
only the right to use the patented articles in 
a certain way and it is not within the power 
of the court to enlarge or diminish the pur- 
chase. It distinguished the case from that 
of railroad companies, and proprietors of 
grain elevators. The defendant is only re- 
quired by the statute to make an impartial 
use of such rights and privileges as it pos- 
sesses. The Ohio case seems to have the 
better reasoning ; while the Connecticut case 
depends largely upon the exclusive-owner- 
ship-of-a-patent theory. 

In State of Missouri v. Bell Tel. Co. 
(local), the general principle of the inva- 
lidity of a contract for discrimination was 
adopted, as in the Ohio case. But Circuit 
Judge Brewer admitted that if the telephone 
company refused connection to the Western 
Union it could refuse the same facilities to 
the relator—a narrowing down of the doc- 
trine laid down by Judge Thayer in the St. 
Louis case. And District Judge Treat dis- 
sented on the ground that the court had not 
jurisdiction of the licensor, and distinguished 
the Ohio case from the Connecticut case in 
that respect.’® The Supreme Court of Penn- 
sylvania and the Court of Appeals of Mary- 
land have followed the Ohio case.” 

New York also has begun to make law in 
this particular branch of the telephone dis- 
cussion. Upon an application to a special 
term of the supreme court for a mandamus 
to compel the Hudson River Telephone Com- 
pany to connect the office of the Postal 


16 Am. Rapid Tel. Co. v. Conn. T. Co., 49 Conn. 352, 

17 23 Fed. Rep. 539. The Balt. & O. Telegraph com- 
pany was the relator. 

18 Soitis to be noted here that the United States 
circuit court has decided—U. S. v. Bell T. Co., 29 Fed. 
Rep. 17—that the Am. Bell Telephone Co. is not doing 
business in Ohio by allowing its licensees to use its 
instruments there, and that service upon an officer of 
one of the local companies is not a good service on it. 
But contra, see People v. Am. Bell T. Co.,38 N. Y. 
Supp. 733. 

9 Bell T. Co. v. B. & O. Tel. Co., 35 Alb. L. J. 4 3, 
Cent. Rep. 907,3 Atl. Rep. 825, where a history is 
given of the alliance with the Western Union. Chesa- 
peake & Potomac T. Co. v. B. & O Tel. Co., 35 Alb. L. 
J. 271, 7 Atl. Rep. 809. 





Telegraph Cable Co. with its exchange, 
Justice Parker, in May, 1887, rendered an 
opinion which shows close scrutiny of the 
subject.” He says the authorities establish the 
principle that a public servant, as the tele- 
phone company is, cannot so use the inven- 
tion protected by the government, as to 
withhold from one citizen the advantages 
which it accords to another; and the relator 
is entitled to an instrument. But he thinks 
that the regulation forbidding the subscriber 
to use the telephone in collecting, transmit- 
ting, or delivering any message in respect of 
which any toll has been or is to be paid to any 
party other than the exchange is reasonable, 
for one common carrier cannot demand, as a 
right, that it be permitted to use a rival 
common carrier’s property for the benefit of 
its own business. And the second regulation 
—that the telephone shall not be used for 
calling messengers except from the central 
office—is unreasonable and void. However, 
he thinks a telegraph company might reason- 
ably be required to pay more for the service 
than individuals. Only once has an individ- 
ual besought the aid of the courts to compel 
a telephone company to supply its facilities. 
And the plucky Nebraska lawyer succeeded.” 

In the line of previous decisions, we think 
telephone companies are bound to have suit- 
able instrument and competent servants, and 
to see that the service rendered to applicants 
is rendered with the care and skill which the 
peculiar nature of the undertaking requires.” 
Whether the highest degree of care is 
necessary is yet to be decided. Whether 
the special contract on nearly all telephone as 
well as telegraph blanks is reasonable, valid 
or invalid, one must study the varying opin- 
ions of the various States. Telephone com- 
panies must exercise reasonable care in the 
location of their poles in public highways, so 
as not to incommode public travel, but are 
not required to provide against extraordinary 
circumstances.” 


6. Telephone Legislation.—Under the police 


2 People v. Hudson River Tel. Co.,19 Abb: N.C. 
466 and note, 10 N. Y. S. R. 282. 

21 State v. Nebraska T. Co., 17 Neb. 126, 52 Am. Rep. 
404. 
22 Hocket v. State, 105 Ind. 250,5 N. E. Rep. 178; 
Graham v. W. U. Tel. Co., Allen’s Tel. Cases, 578, 581, 
19 Am. L. Reg. N. S. 319. 

% Sheffield v. Central U. T. Co., 36 Fed. Rep. 164; 
Penn. T. Co. v. Varnau (Pa.), 15 Atl. Rep. 624. 
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power by which it is customary to regulate 
the charges of ferry men, common carriers, 
hack men, bakers, innkeepers, etc., the 
State legislatures can pass laws fixing the 
maximum charges for telephone instruments 
and service.* And the companies are bound 
to furnish the organized apparatus or the 
usual and necessary combination of instru- 
ments for the transmission and reception of 
telephone messages. For a State can do 
whatever is necessary to promote public wel- 
fare, not inconsistent with its own organic 
laws. The use of patented articles must be 
in subordination to the regulations of a State. 
The telephone exchange is not a private en- 
terprise or club, but an indispensable instru- 
ment of commerce which has been devoted to 
the public, and, therefore, has become the 
legitimate subject of legislative control. A 
company doing general telephone business 
cannot justify a refusal to furnish a telephone 
connection at the statutory rate on the 
ground that it has changed its plan and is 
doing only a toll business, with public tele- 
phones in charge of agents located in various 
parts of the city.” The company’s remedy 
is to withdraw from the State; and the citi- 
zens will then be debarred the use of tele- 
phones, since the withdrawal is not an excuse 
for an infringement of the patent.* Such 
laws are not an interference with interstate 
commerce.” But where a State law imposes 
a certain tax upon telephone companies in 
lieu of all other taxes, a city of that State 
cannot require them to pay a license for the 
privilege of doing business within its limits.” 
And where there are no statutes on the sub- 
ject, telephone property and lines should be 
assessed in the mode provided for assessing 
telegraph lines and property.” The Ameri- 
can Bell Telephone Co., does business in 
New York State, through those companies 
renting its instruments, as agents, so far as 
to be liable to taxation as a foreign corpora- 

% Hocket v. State, 105 Ind. 250,5 N. E. Rep. 178, 55 
Am. Rep. 201. Buta city ordinarily cannot: City of 
St. Louis vy. Bell T. Co. of Missouri, 28 Cent. L. J. 39. 

2% Telephone Co. v. Bradbury, 106 Ind. 1,5 N. E. 
Rep. 721. 

26 Warehouse Cases, 94 U. 8. 118. 

2 Central Union T. Co. v. State, 19 N. E. Rep. 604. 

% Am. Bell T. Co. v. Cushman Co., U. 8. Circuit Ct. 
N. D. Ill. 36 Fed. Rep. 488; 28 Cent. L. J. 41. 

2 Central U. T. Co. v. State, supra. 

*® Wis. T. Co. v. City of Oskosh, 62 Wis. 32. 

81 Towa Union T. Co. v. Board of Equalization, 25 N. 
W. Rep. 155. 





tion, doing business in the State under laws 
1881, ch. 361.” 

7. Evidence of Telephonic Transactions.— 
Many contracts are made and many business 
arrangements are consummated through the 
telephone. And the decision of cases wherein 
the telephone is a link in the evidence is 
bound to give rise to considerable discussion. 
On the grounds we have so often reiterated, 
all questions as to offer and acceptance by 
telephone dispatches, must be decided on the 
same principles that apply in similar transac- 
tions by telegraph. 

But how shall statements made through a 
telephone be proved? Sullivan v. Kuyken- 
dall,* was the earliest and is the most 
thoroughly considered decision that we have 
on this subject. A wishing to communicate 
with B induces the operator at X to call up 
the operator at Y where B is, and ask B to 
talk with the operator at X, because A is not 
accustomed to using the telephone. The 
operator at Y telephones that B is at the 
office; and then a conversation takes place 
between B and the operator at X, who 
communicates what comes over the wire to A 
and third persons present, and is informed 
by A what the reply shall be. It was held 
that B made the operator at X, his agent (a 
seeming contradiction to the principles here- 
tofore applied to the communication of con- 
tracts by special messenger, mail or tele- 
graph); and, the operator at X testifying to 
the fact of the conversation but not remem- 
bering the substance of it, A and the 
by-standers were allowed to state what the 
operator at X reported to them as being said 
by B. The court said it was not incompetent 
hearsay evidence, but that the telephone 
eliminated space and it was as if the parties 
were talking face to face. It is similar to 
the agency of an interpreter, and aside from 
the question of agency, the testimony was 
competent as a part of the res geste. There 
was an able dissenting opinion which has 
been favorably commented upon.* 

In the trial of the ‘‘Napoleon of Finance,’’ 
Fish was allowed by Judge Barrett to testify 
as to what Ward said to him in a conversa- 
tion over a telephone line, a fact which was 


% People vy. Am. Bell T. Co., 3 N. Y. Supp. 788. 

88 Decided in Jan. 1885, 82 Ky. 483, 56 Am. Rep. 901- 
24 Am. L. Reg. 442. 

34 22 Cent. L. J. 34. 
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essential in proving the crime. And an- 
other witness who stood about six inches 
from the telephone was allowed to testify as 
to the eonversation, both witnesses testifying 
that they had had personal conversations over 
that line with Ward, and at the time in ques- 
tion recognized his voice. The London Law 
Times, prior to the Ward trial, in comment- 
ing upon a case where a witness was allowed 
to testify that he recognized the voice of the 
prisoner, and that a certain conversation took 
place, said: ‘‘A conversation through a tele- 
phone is so different from a conversation face 
to face, that it appears to us doubtful whether 
it can be allowed to stand on the same foot- 
ing for the purpose ot evidence.’”’ One may 
imitate another’s voice well enough at least 
to deceive the hearer through a telephone. 
There should be some further evidence of 
the identity of the speaker.” The Albany 
Law Journal assenting says: ‘Vor et 
preterea nihil is very unsafe evidence.’’ But 
it does not appear that there was any further 
evidence of identity in the Ward case than 
the recognition of the prisoner’s voice; that 
is giving quite a loop hole for wrong. The 
doctrine of ‘‘face to face’’ in the use of the 
telephone, it is said, was so strongly accepted 
at first that notaries public in the West got 
into the habit of taking affidavits by telephone 
after they had the signed affidavits in hand. 
The argument of uncertainty of recognition 
was answered by saying that notaries are not 
required by law to be, and are not generally 
sure of the identity of their affiant. But 
sanctity of oath is largely due to the pres- 
ence of the officer. And laziness and incon- 
venience should not leave a door open to 
perjury and fraud. James McCatt. 


%5 People v. Ward, 3 N. Y. Crim. Rep. 483, 511. 
36 28 Alb. L. J. 422. 








MUNICIPAL CORPORATIONS — LEGISLATIVE 
AND JUDICIAL DUTIES—FALL OF BUILD- 
ING—NEGLIGENCE—LIABILITY. 


CITY OF ANDERSON V. EAST. 


Supreme Court of Indiana, January 25, 1889. 


1. Municipal Corporations—Legislative and Judi- 
cial Duties—Fall of Building.—A municipal corpora- 
tion is not liable to the owner of a building crushed 
by the falling of the walls of a burnt building not 
owned by the corporation, although it had notice nine 





days before the walls fell that they were dangerous 
and likely to fall. 


2. Same—City not Bound to Protect Buildings on 
Private Grounds.—The duty of a municipal corpora- 
tion to keep its streets safe imposes no obligation to 
protect adjacent private property from injury from 
dangerous structures owned by citizens. 


3. Negligence—Liability of Owner of Burnt Build- 
ing for Injuries to Adjoining Structures.—Where the 
owner of a burnt building has notice nine days before 
the fall of the falls that they are dangerous and likely 
to fall, and neglects to make them secure, and refuses 
to permit the owner of an adjacent building to do so, 
he is liable to such owner for injuries caused by the 
walls falling upon and crushing his building. 


4. Same—Promise of City Marshal.—The statement 
of the marshal of a city to the owner of the dangerous 
walls of a burnt building that he will take charge of 
them will not absolve the owner from liability for in- 
juries to an adjacent building crushed by the falling 
of the walls. 


Exvuiort, C. J., delivered the opinion of the 
court: 

The defendants severed in their defenses in the 
trial court, and here separately assign errors. 
Consequently there sre two branches of the case, 


| involving essentially different questions—one in 


which the rights of the city of Anderson are in- 
volved; and another which involves the rights of 
the appellant Doxey. It is proper, as well as 
convenient, to first consider and dispose of that 
branch of the case in which the rights of the 
municipal corporation are involved. 

The judgment against the city of Anderson rests 
entirely upon the second paragraph of the com- 
plaint, and, if that is bad, the judgment is entirely 
destitute of foundation. Our first step, therefore, 
is to ascertain and determine whether the second 
paragraph of the appellee’s complaint states a 
cause of action against the city of Anderson. 
That paragraph of the complaint contains thi se 
material facts. On the 13th day of November, 
1884, the plaintiff was the owner of a building in 
the city of Anderson. Ten feet distant from the 
plaintiff’s building was a large brick structure, 
with walls 30 feet in height. That building was 
owned by the appellant Charles T. Doxey. On 
the night of November 13, 1884, Doxey’s building 
was burned, but the brick walls remained stand- 
ing. Doxey’s building stood on the line of a 
publie¢ alley 16 feet in width. The cornice of the 
Doxey building projected over this alley. The 
cornice and wall of the burnt building fell upon 
the plaintiff's building, and destroyed it. The 
city knew that the wall was dangerous, and likely 
to fall, and was notified of that fact, as was 
Doxey. Notwithstanding the notice and knowl- 
edge, the defendants negligently permitted the 
walls, weakened and made dangerous by the fire, 
to remain unsupported for nine days, when they 


fell, crushing the plaintiff’s building. 


Our judgment is that no cause of action is stated 
against the city. A municipal corporation is an 
jnstrumentality of government, and is not liable 
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for a failure to exercise legislative or judicial 
powers, nor for an improper or negligent exer- 
cise of such powers. Wheeler v. City, 18 N. E. 
Rep. 532; Dooley v. Town of Sullivan, 112 Ind. 
451, 14 N. E. Rep. 566; City v. Hudnut, 112 Ind. 
542,13 N. E. Rep. 686; Faulkner v. City, 85 Ind. 
130; City v. Timberlake, 88 Ind. 330; McDade v. 
Chester City, 117 Pa. St. 414,12 Atl. Rep. 421; 
McArthur v. Saginaw, 58 Mich. 357, 25 N. W. Rep. 
313; Agneu v. Corunna, 55 Mich. 428,21 N. W. 
Rep. 873; Hines v. Charlotte, 40 N. W. Rep. 333; 
Kiley v. City, 87 Mo. 103, 56 Am. Rep. 443; 
Hubbell v. City of Viroqua, 67 Wis. 343, 30 N. W. 
Rep. 847; Robinson v. Greenville, 42 Ohio St. 625, 
51 Am. Rep. 857, and note. 


The authorities we have collected, to which 
many more might easily be added, illustrate all 
phases and postures of the general subject; but 
in one thing all unite, and that is in affirming that 
no recovery can in any event be had where the 
negligence of the municipal corporation consists 
in failing to perform a legislative, judicial, or 
discretionary duty, or in simply performing such 
a duty in an improper method. The decision in 
Kiley v. City, supra, is directly in point, and ap- 
plies the rule we have stated to a case in principle 
precisely like the one before us. A recovery can 
be had against a municipal corporation only 
where it negligently performs, or negligently fails 
to perform, a duty in its nature ministerial, and 
then only in cases where the ministerial duty is 
imposed by law. ‘There must, in every case, be a 
duty, since where there is no duty there can be 
no negligence. It is, indeed, impossible to con- 
ceive a case where negligence can exist inde- 
pendent of a duty. It was therefore incumbent 
upon the appellee to show a ministerial duty, and 
its wrongful breach. This he has not done. A 
municipal corporation owes a duty to those who 
use its streets to exercise ordinary care to make 
them safe for passege. It is not without hesita- 
tion that some of the courts have assented to this 
rule, and there once was reason for doubt; for, 
as a municipal corporation is an instrumentality 
of government, it is difficult to perceive upon 
what principle it can be sued while the sovereign- 
ity of which it forms a part enjoys complete im- 
muaity. But the question is now closed. Mu- 
nicipal corporations are liable for a negligent 
breach of a ministerial duty. They are, however, 
liable only to one to whom they owe that duty, 
and to him only when the duty concerns some- 
thing over which that duty extends. In many of 
the cases we have cited it is held that municipal 
corporations owe a duty only to persons using 
their streets, and to them only owe a duty to keep 
the streets safe for ordinary travel. In order to 
create a liability, the breach of duty must be such, 
many of the cases say, as to make the streets in- 
sufficient or unsafe for ordinary travel. We can 
conceive of nu principle, and we know of no au- 
thority, upon which it can be held that a municipal 
corporation is under a duty to protect the property 
ofa citizen from injury from the walls of an 





adjacent building belonging to a citizen, which 
the owner's negligence has permitted to become 
dangerous. Municipal corporations are not 
charged with the duty of protecting private prop- 
erty. There is certainly nothing in the statute 
which imposes such a duty upon them, and if not 
in the statute it does not exist. The entire current 
of authority concentrates upon the proposition 
that, unless the law expressly or by clea: implica- 
tion imposes a duty upon a municipal coporation, 
none can be imposed by construction. Wharton 
says: ‘‘A duty, however, not imposed specific- 
ally on a corporation, cannot be constructively 
attached so as to make its neglect the subject of a 
suit.” Whart. Neg. § 257. 

Three. cases are cited by the appellee. The 
first, that of City v. O’Cunnor, 98 Ind. 168, is not 
even remotely relevant. This is apparent, with- 
out more being said, when it is affirmed that the 
complaint in that case was to recover damages 
for a breach of contract. The second case cited 
(Grove v. City of Fort Wayne, 45 Ind. 429), while 
it carries the principle on which it proceeds to 
the utmost verge, decides only that a person 
traveling on a public street may recover for an 
injury caused by the falling of an overhanging 
cornice. Conceding that the decision in that case 
is correct, it by no means justifies the conclusion 
that a municipal corporation is liable for the de- 
struction of property by the fall of an adjoining 
building. The decision, as the opinion shows, 
is based solely on the proposition that municipal 
corporations ‘‘are bound to keep the streets, in- 
cluding the sidewalks, in a reasonably safe condi- 
tion for ordinary travel.”” The third case cited 
(Lowrey v. City, 55 Ind. 250), in so far as it has 
the remotest resemblance to this case, simply 
announces and enforces the same general propo- 
sition. Ifthe plaintiff were here seeking to re- 
cover for injuries received while using a street, 
these decisions would be relevant; but, as he 
seeks to recover for the destruction of a building 
standing on his own ground, they are totally 
irrelevant. 

We proceed now to the branch of the case in- 
volving the rights of the appellant Doxey. His 
counsel assert that the first paragraph of the com- 
plaint is bad, because it does not charge him with 
negligence. We cannot concur with them. The 
facts stated very clearly show that he was guilty 
of culpable negligence, and that his negligence 
was the proximate cause of the appellee’s injury. 
It is charged, much as in the second, that the wall 
was unsafe and dangerous; that Doxey knew this; 
and that it constituted a public nuisance. In ad- 
dition to these allegations, it is also averred that 
the wall was unsafe and dangerous from the 14th 
until the 22d of November, 1884, and that the 
defendant Doxey refused to make it safe, or to 
permit the plaintiff to do so. To the second para- 
graph it is objected by Doxey’s counsel that the 
general averments of negligence are insufficient. 
This position rests on an undue assumption, for 
there are specific averments. But, if there were 
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not, the objection is not well taken, for it is settled 
that general averments of negligence are sufficient 
as against a demurrer. Railway Co. v. Walker, 
113 Ind. 196, 15 N. E. Rep. 234. 

The second instruction asked by Doxey was 
properly refused, for the reason that there was no 
evidence to which it was applicable. Mr. Doxey 
testified that ‘‘Mr. Coburn, the marshal of the 
city, came to me the next morning after the fire, 
and said they would take charge of or appoint 
policemen to look after the walls, and have them 
torn down, if necessary. He says: ‘You need not 
bother anything about them; you have lost 
enongh.’ I think those were the exact words.” 
This evidence, and it is the strongest adduced by 
Doxey, did not warrant an instruction that ‘‘Doxey 
is not liable if the marshal of the city of Anderson 
and his deputies took charge and control of the 
premises, preventing any persons from going near 
the ruins until after the walls fell.” Waiving all 
question as to the authority of the marshal to 
exclude the owner of the building, and waiving 
also all question as to the fault of the instruction 
in not asserting that control was actually taken 
without the owner’s consent, it was properly re- 
fused, because the owner could not shift his re- 
sponsibility onto the municipal corporation. If 
there had been any testimony showing that the 
owner was compulsorily excluded by legal au- 
thority, a very different question would have been 
presented; but all that here appears is that the 
marshal informed Mr. Doxey that he would take 
charge of the walls, and trat Mr. Doxey consented 
that he might do so. The most that can be said 
of the testimony of Mr. Doxey is that it proves 
that he turned the matter over to the control of 
the marshal, for there was no legal process em- 
ployed to secure control. At all events, it is quite 
clear that Doxey did not escipe responsibility by 
acceding to the request of the marshal, for third 
persons injured by his negligence cannot be de- 
nied compensation because he delegated or con- 
ceded his duties and rights to a city officer. 

The judgment against the city of Anderson is 
reversed, and that against the appellant Doxey is 
affirmed. 


Nore.—The opinion of the court in the principal 
ease cites nearly all of the authorities that the writer 
has been able to discover upon the question of the 
liability of a city for failure to exercise its powers for 
the protection of its inhabitants, under circumstances 
similar to those existing in that case; but additional 
authorities may be cited in support of the principle 
underlying that decision, and a statement of the facts 
involved in the cases referred to may be of impor- 
tance as showing the varied and extensive application 
of that principle. 

The general rule is well settled that a city, or 
municipal corporation, is not liable for failure to ex- 
ercise merely legislative or judicial powers, as to 
which it is invested with a discretion of its own.! 


12 Dillon on Munic. Corp. (3d ed.) § 949; Wilson v. 
Mayor, 1 Denio, 595; Mills v. Brooklyn, 88 N. Y. 489; Cole 
v. Medina, 27 Barb. 218; Hill v. Charlotte, 72 N.C. 55; 





Thus, it has been held in many cases that a city is not 
liable for failure to provide drainage or sewerage.? 
Nor is a municipal corporation liable for injuries from 
fire occasioned by failure to furnish an adequate sup- 
ply of water or to keep its fire engines in repair.’ 

The case of Kiley v. City of Kansas‘ is ‘‘on all 
fours” with the principal case. It appeared that the 
brick walls of a burned building on private property 
on the line of a street were left standing in a danger- 
ous condition for several months, and finally blew 
down, crushing a house on an adjoining lot and killing 
a child therein. In an action by the mother for dam- 
ages for the death of the child, it was held that she 
could not recover.5 In Western Reserve College v. 
Cleveland,® it was held that a city was not liable for 
the acts of a mob, although its charter made it the duty 
of the city to “preserve the peace, and prevent riots, 
disturbances and disorderly assemblages.” And in an- 
other Ohio case, a city was held not liable for an injury 
caused by the firing of a cannon ina street by disor- 
derly persons.’ In a number of cases, cities have been 
absolved from liability for injuries caused by “‘coast- 
ing” in the streets, although they had passed 
ordinances on the subject which they failed to en- 
force. In the case of McDade v. Chester City,® the 
city was authorized by its charter to limit or prohibit 
the manufacture, sale or exposure of fireworks. A 
fire occurred in a manufactory of fireworks situated 
on private premises, and the plaintiff was injured 
while assisting to extinguish the fire; but it was held 
that he could not recover for his injury from the city. 
And in another Pennsylvania case, it was held that a 
county was not liable for failure to exercise powers 


Campbell v. Montgomery, 53 Ala. 527; White v. Yazoo, 
27 Miss. 357; Dewey v. Detroit, 15 Mich. 307; Western 
College v. Cleveland, 12 Ohio St. 375; Kelly v. Milwaukee, 
18 Wis. 88; Alton v. Hope, 68 Ill. 167; Barry v. Lowell, 8 
Allen, 127; Atchison v. Challis,8 Kan. 603; Dooley v. 
Town of Sullivan, 112 Ind. 451; 2 Am. St. Rep. 209; Le- 
high Co. v. Hoffort, 116 Pa. St. 587; McDade v. Chester 
City, 117 Pa. St. 414;2 Am. St. Rep. 681. See also note to 
Flournoy v. City of Jeffersonville, 79 Am. Dec. 475; 
“Municipal Liability for Defective Sewerage,” 24 Cent. 
L. J. 123, 124; Bryant v. St. Paul, 21 Cent. L. J. 33, and au- 
thorities cited in the opinion in the principal case. 

2“Municipal Liability for Defective Sewerage,” 24 
Cent. L. J. 123,124; McClure v. City of Red Wing, 28 
Minn. 189, 194; Mills v. City of Brooklyn, 32 N. Y. 489; 
Weis v. City of Madison, 75 Ind. 241, 250; Child v. Boston, 
4 Allen, 41. 

8 Black v. City of Columbia. 198. C. 412; 2 Am. & Eng. 
Corp. Cas. 640; Wheeler v. City of Cincinnati, 19 Ohio St. 
19; 2 Am. Rep. 368; Sewett v. City of New Haven, 38 
Conn. 368;9 Am. Rep. 382; Fisher v. City of Boston, 104 
Mass. 8; 6 Am. Rep. 196; Ogg v. Lansing, 35 Iowa, 495; 14 
Am. Rep. 730; Elliott v. Phila., 75 Pa. St. 347;15 Am. Rep. 
591; Howard v. San Francisco, 51 Cal. 52; Greenwood v. 
Louisville,12 Bush (Ky.), 226; Hays v. Oshkosh, 23 Wis. 
314; 14 Am. Rep. 760; Birkmeyer v. Evansville, 29 Ind. 
187; Heller v. Sedalia, 53 Mo. 159; 14 Am. Rep. 444; Davis 
v. Montgomery, 51 Ala. 139. 

447 Mo. 103; 56 Am. Rep. 443. 

5 It is difficult, however, to distinguish this case from 
that of Grogan v. Broadway Foundry Co., 87 Mo. 321, in 
which a recovery was sustained under similar circum- 
stances. ‘ 

6 12 Ohio St. 375. 

7 Robinson v. Greenville, 42 Ohio St. 625; 51 Am. Rep. 
857. See also Borough v. Fitzpatrick, 94 Pa. St. 121; Ball 
v. Town of Woodbine, 61 Iowa, 83. 

8 City v. Timberlake, 88 Ind. 380; Faulkner v. City of 
Aurora, 85 Ind. 130; 44 Am. Rep.1; Pierce v. City of New 
Bedford, 120 Mass. 534; 87 Am. Rep. 387; Shultz v. City of 
Milwaukee, 49 Wis. 254. 

9117 Pa. St. 414; 2 Am. St. Rep. 681. 
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under a statute authorizing it to make certain im- 
provements. So, in Massachusetts, it was held in a 
recent case that a child attending a public school in a 
city school house could not recover for injuries re- 
ceived by reason of an unsafe stairway, the duty to 
provide and maintain school houses being expressly 
imposed upon the city by statute.’ In Alabama, 
where a house in a city was destroyed by fire set by 
sparks from an engine which was, by ordinance, a 
nuisance subject to abatement, but which the city had 
neglected to abate, it was held that the owner of the 
house could not recover against the city. And in 
Georgia, in a somewhat similar case, it was held that 
a city was not liable for the destruction of a building 
by fire caught from a wooden building erected within 
fire limits in defiance of an ordinance which 
the city had passed but failed to enforce.3 It 
has also been held in a number of cases that an action 
will not lie against a municipal corporation for not 
suppressing a public nuisance, when it is not created 
or maintained by express authority of the munici- 
pality and is not the result of some act done or neg- 
lected to be done in the performance of a duty im- 
posed upon the municipality by statute, such as the 
repair of the streets and the like.“ 


On the other hand, where a corporate duty “ceases 
to be judicial or quasi judicial, and becomes minis- 
terial, then, although there be no statute giving the 
action, a municipal corporation is liable for the negli- 
gent discharge or negligent omission to discharge such 
duty, resulting in injury to others.”5 Ministerial 
duties as distinguished from discretionary or quasi 
judicial duties are said to be such as are “absolute, 
certain and imperative.” 16 A fuller, and perhaps a 
better definition, is the following: A ministerial act is 
‘one which a person performs in a given state of 
facts, in a prescribed manner, in obedience to the 
mandate of legal authority, without regard to the ex- 
ercise of his own judgment upon the propriety of the 
act being done.” 17 Acts involved in the necessary 
performance of a duty prescribed by ordinance are 
generally ministerial..8 Thus, where the council or 


10 Lehigh Co. v. Hoffort, 116 Pa. St. 119; 2 Am. St. Rep. 
587. 

11 Hill v. City of Boston, 122 Mass, 344; 23 Am. Rep. 332. 
See also note to Bryant v. St. Paul, 21 Cent. L. J. 33. 

12 Davis v. City Council, 51 Ala, 139; 23 Am, Rep. 545. 

Norsyth v. Mayor, 45 Ga. 152; 12 Am. Rep. 576; Hines 

City of Charlotte (Mich.), 40 N. W. Rep. 333. 

14 Hubbell v. City of Viroqua, 67 Wis. 343; 58 Am. Rep. 
866, 867; Little v. Madison, 42 Wis. 643; Schultz v. Mil- 
waukee, 49 Wis. 254, 259; Norristown v. Fitzpatrick, 94 
Pa. St. 124; 39 Am. Rep. 771; Cole v. Newburyport, 129 
Mass. 594. See also Griffin v. N. Y., 61 Am. Dec. 700; 
Prathers v. Lexington, 13 B. Mon. (Ky.) 559; 56 Am. Dec. 
585 


15 2 Dillon’s Munic. Corp. (8d ed.) §§ 980, 1048; Thurston 
v. St. Joseph, 57 Mo. 219; Lloyd v. Mayor, 5 N. Y. 369; 
Richmond v. Long, 17 Gratt. 230; McLaughlin v. Munici- 
pality,5 La. An. 604; Mayor v. Thompson, 29 Ark. 569, 
574; Kennedy v. Mayor, 73 N. Y. 365; Franklin Mfg. Co. v. 
Portland, 67 Me. 46; 24 Am. Rep. 1, and note; Barton v. 
Syracuse, 36 N. Y. 54; Kobs v. Minneapolis, 22 Minn. 159; 
Roll v. City of Indianapolis, 52 Ind. 547; Danbury R. Co. 
v. Town of Norwalk, 37 Conn. 109; Denver v. Capelli, 4 
Colo. 25; Mayor v. Cullens,95 Am. Dec. 898; Perry v. 
City of Worcester, 66 Am. Dec. 431, and note, 486; City of 
Vernon v. Voegler, 22 Cent. L. J. 840. 

16 Per Denio, C. J., in Mills v. Brooklyn, 82 N. Y. 489. 

17 Per Perkins, J., in Flournoy v. City of Jeffersonville, 
17 Ind. 169; 79 Am. Dec. 468, 472. 

18 Danbury, etc. R. Co. v. Norwalk, 37 Conn. 109; Amy 
v. Supervisors, 1 Wall. 136. See also People v. Super- 





other proper city authorities have adopted a plan and 
passed an ordinance for the construction of a sewer, 
the work of carrying out that plan is ministerial in its 
nature, and the city will be liable for injuries caused 
by negligence therein.2 And it is a rule of wide and 
general application that where municipal improve- 
ments are undertaken and improperly executed, a 
common law liability exists for all damages caused by 
the unskillful or improper execution of the work and 
not necessarily incident to the work when properly 
performed.” W.F. ELLIoTT. 


visors, 8 N, Y. 328; Henry v. Taylor, 57 Iowa, 72; Over- 
seers v. Overseers, 82 Pa. St. 275. 

19 Jones v. New Haven, 3 Conn. 1; City of Joliet v. 
Harwood, 86 Ill. 100; 28 Am. Rep. 18; Ashley v. Port 
Huron, 35 Mich. 296; 24 Am. Rep. 552; Taylor v. Austin, 32 
Minn. 247; Evansville v. Decker, 84 Ind. 326; Rowe v. City 
of Portsmouth, 56 N. H. 291; Pye v. City of Mankota, 36 
Minn. 878; 1 Am. 8t. Rep. 671. 

2% 2 Dillon Munic. Corp. (3d ed.) § 1050; City of North 
Vernon v. Voegler, 89 Ind. 77; Brine v. Ry. Co., 116 Eng. 
Com. L. 411; Sprague v. Worcester, 13 Gray, 198; City 
Council v. Gilmer, 33 Ala. 116; O’Brien v. City of St. Paul, 
25 Minn. 831; 38 Am. Rep. 470; Henderson v. City of Min- 
neapolis, 32 Minn. 319; 20 N. W. Rep. 322; Nevins v. City 
of Peoria, 41 Ill. 502; 89 Am. Dec. 392; City of Pekin v. 
Newell, 26 Ill. 820; 79 Am. Dec. 378; Templin v. Iowa City, 
81 Am. Dec. 455, and note, 456; City of Greencastle v. 
Martin, 74 Ind. 449; Rice v. City of Evansville, 108 Ind. 7. 
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AMERICAN CONSTITUTIONAL Law, by J. I. Clark 
Hare, LL.D. In Two Volumes. Boston: Little, 
Brown & Company. 1889. 


In these two volumes on American Constitutional 
Law will be found matter that is readable in a literary 
point of view, to say nothing of their practical value 
as books of the law. They contain much that is of in- 
terest to the historian, as well as the lawyer, in the 
treatment of questions arising out of the first Ameri- 
can constitutional convention, of the subject of the 
English constitution and its growth, and of the adop- 
tion of the various amendments to the American con- 
stitution, etc. Indeed, the volumes seem to partake as 
much of a political as of a legal character, and in that 
regard perhaps may be found their chief merit. There 
can be nothing more dry and uninteresting than a mere 
treatise on technical propositions of constitutional law. 
And indeed we doubt if from such a work a student 
derives much benefit or value. Constitutional law is 
less an abstract science than any branch of jurispru- 
dence. Itis a result or rather a growth. It came not 
full-fledged, but was born of conditions of government. 
It grew and expanded through the natural necessities 
which arose from popular government and to-day the 
study of constitutional law is the study of the history 
of constitutional government in England and its 
growthin America. Tobe sure, this may be said to 
some extent of any branch of the law, but it is pre- 
eminently so of constitutional law. Therefore, in saying 
that these volumes contain much on the subject of the 
political history of England and the United States, we 
feelthat we are commending them tothe student of 
constitutional law. We are informed that the matter 
is a series of law lectures delivered at the law school 
of the University of Pennsylvania and therein may be 
found the reason for the mild criticism with which the 
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work has met, to the effect that the plan is without 
method and the chapters follow one another with aseem 
ing want of logical connection. Though the book as a 
whole is well prepared and the style admirable, there 
is occasionally a tendency to treat subjects at greater 
length than they deserve, and rather to tire the reader 
by the very abundance of matter. The subjects of 
Eminent Domain, Regulation of Commerce, Jurisdic- 
tion of Federal Courts are ably treated and in a man- 
ner that will be found of good value to the prac- 
titioner. Wedo not need to speak in praise of the 
mechanical execution of the book. It is sufficient to 
say that the publishers are Little Brown & Co. 





A MANUAL OF CRIMINAL LAW, as Established in the 
State of Maryland. By Louis Hochheimer, of the 
Baltimore Bar. Baltimore: Harold B. Scrimger. 


This book is intended primarily for Maryland con- 
sumption. And though written by a practitioner of 
and citing in the main authorities from that State, yet 
there will be found in many portions of the book de- 
cisions of other courts and instructive discussions of 
general propositions in the domain of criminal law. 
The author is a prominent member of the Baltimore 
bar, and is known tothe readers of this JOURNAL as 
the author of some very readable articles published 
therein. 
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1. AGENCY—Proof. No other proof of agency is 
necessary than that the agent’s acts justify the party 
dealing with him in believing he had authority.—Hanson 
v. Flint R. Co., 8. C. Wis., Jan. 29, 1889; 41 N. W. Rep. 529. 

2. APPEAL — Assignment of Error. Error cannot 











be successfully assigned upon the admission of evi- 
dence by a trial court, which was admitted by the con- 
sent of the complaining party, no objection having 
been made thereto.— Owaha Belt Ry. Co. v. McDermott, 8. 
O. Neb., Feb. 6, 1889; 41 N. W. Rep. 648. 


3. APPEAL—Bond—Action. Under Pub. St. R. I. ch. 
248, § 24, providing that whenever any one under recog- 
nizance shall default, process shall be issued against 
the persons bound, on default of an appeal- bond bind- 
ing the principal and surety severally, separate actions 
may be simultaneously maintained against them. — 
Stute v. Sutcliffe, 8. C. R. I., Jan. 4, 1889; 16 Atl. Rep. 710. 


4. APPEAL—Decision — Dismissal. When a com- 
plainant in foreclosure is in due form, and a demurrer 
thereto is voluntarily withdrawn by defendants, and 
judgment is entered, and sale made, no error appearing, 
the appeal will be dismissed.—Fratt v. Walk, 8. C. Mont., 
Feb. 2, 1889; 20 Pac. Rep. 641. 


5. APPEAL — Jurisdiction. Under Code Iowa, §§ 
3163, 3164, an appeal will be dismissed where the record 
simply shows that a verdict was rendered in a cause, 
but does not show that a judgment was ever entered.— 
Dickey v. Givens, 8. C. Iowa, Feb. 6, 1889; 41N. W. Rep. 
608. 

6. APPEAL—Practice—Kecord. Where, on appeal 
to the appellate court of Illinois, the action of the 
trial court in refusing certain instructions was sought 
to be reviewed, but such instructions were not con- 
tained in the bill of exceptions, the supreme court 
will not consider them. — Chicago M. ¢ St. P. R. Co. v. 
Yando, 8. C. Ill., Jan. 25, 1889; 20 N. E. Rep. 70. 


7. APPEAL—Review. Under Code Iowa, § 2789, ex- 
ceptions to instructions alleged for the first timein a 
motion for a new trial filed by agreement three months 
after the trial were not in time to enable the court to 
review them.—Bush v. Nichols, 8. C. lowa, Feb. 6, 1889; 41 
N. W. Rep. 608. 

8. APPEAL—Review—Conflict of Evidence. Where 
the evidence is conflicting, findings of the court on law 
and fact, supported by evidence, will not be disturbed. 
—Sylvester v. Blamey, 8. C. Colo., Feb. 1, 1889; 20 Pac. Rep. 
621. 

9. APPEAL—Review — Harmless Error. In eject- 
ment, the court found that a patent, under which 
plaintiff claimed, conveyed an absolute title, but ren- 
dered judgment for defendant: Held, that the finding as 
to the effect of the patent did not injure defendant. — 
McCormick v. Sutton, 8. C. Oal., Feb. 19, 1889; 20 Pac. Rep. 
543. 

10. APPEAL—Review— Objections not Made Below.—- 
Objection to the form of a judgment cannot be made 
for the first time in the appellate court.— Queen Ins. Co. 
v. Studebaker Bros. Manuf’g. Co., 8. C0. Ind., Feb. 22, 1889; 
20 Pac. Rep. 299. 

ll, APPEAL — Review — On Rehearing. Upon a 
motion for the rehearing of a cause, the supreme court 
will only consider such alleged errors as were specific- 
ally pointed out by counsel upon the original hearing.— 
State v. Coulter, 8. C. Kan., Feb. 9, 1889; 20 Pac Rep. 525. 

12. APPEAL—Review — Trial by Court. Where a 
trial has been had by the court, and no findings of fact 
appear in the record, it will be presumed that the facts 
found supported the judgment. — Austin v. Ingalls, 8. C. 
Mont., Feb. 2, 1889; 20 Pac. Rep. 637. 

13. APPEAL—Review— Weight of Evidence. Find- 
ings of the court will not be disturbed, their being 
sufficient evidence to support them. — Rund v. Sprague, 
8. C. Ind., Feb. 23, 1889; 20 N. E. Rep. 304. 

14. APPEAL—Review — Weight of Evidence. The 
judgment of the trial court upon a question of fact (as 
to whether a sale of land was made and a bond given for 
deed) will not be disturbed, unless clearly erroneous.— 
Hinds v. Boston, Ky. Ut. App., Jan. 31, 1889; 108, W. Rep. 
646. 

15. ASSAULT AND BATTERY—Civil Action—Pleading.— 
Acomplaintin an action for damages for an assault 
need not allege the county in which the assault wag 
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committed.— Sullivan v. Jones, 8. C. Ind., Feb. 14, 1889; 20 
N. E. Rep. 242. 

16. BANKS AND BANKING—Insolvency — Set-off. In 
an action by the assignee of a bank to recover a balance 
due from another bank, a check drawn upon the insolv- 
ent bank, which came into the hands ofthe defendant 
prior to the assignment, should be allowed as a set-off, 
though the defendant simply holds the check for col- 
lection. — Farmers’ Deposit Nat. Bank v. Penn. Bank, 8. OC. 
Penn., Jan. 7, 1889; 16 Atl. Rep. 761. 

17. BoROUGHS — Opening Streets — Eminent Domain. 
Act Pa. May 24, 1878, pl. 1, does not take away the 
constitutional right of appeal from the award of the 
viewers of damages from change of grade of streets. — 
Borough of Milivalev. Poxon, 8. C. Penn., Jan. 7, 1889; 16 
Atl. Rep. 781. 

18. BorouGHS—Streets—Vacation. Under Act Pa. 
May 3, 1855, (H. L. 422,) and Act May 10, 1871, (P. L. 704,) 
the quarter sessions in Allegheny county has jurisdic- 
tion to vacate the unopened portion of a partially 
opened street, which was wholly within a township. — 
In re Road in Sterritt Tp., 8. C. Penn., Jan. 7, 1889; 16 Atl. 
Rep. 777. 

19. BRIDGES — Defective Bridges — Liability of Cities. 
Pub. St. Mass. ch. 52, § 18, renders a city liable for 
injuries received on a bridge through want of repair or 
of sufficient railing, where the injury might have been 
prevented by reasonable care on the part of a city, pro- 
vided the city had notice of the defect, or might have 
had notice by reasonable diligence.— Butterfield v. City 
of Boston,, 8. J. C. Mass., Feb. 28, 1889; 20 N. E. Rep. 113. 

20. CARRIERS — Injury to Passengers — Infants Riding 
Free.——Children of such an age that they were carried 
free, if accompanied by adults, are within 1 Pub. St. 
Mass. ch. 112, § 212, though the latter are riding on free 
passes.—Littlejohn v. Fitchburg R. Co., 8. J. C. Mass., Feb. 
27, 1889; 20 N. E. Rep. 103. 

21. CARRIERS—Right to Eject. The fact that de- 
ceased was in such condition that he was improperly 
allowed to board the train as a passenger did not de- 
prive the conductor of the right to eject him, or render 
the company liable for his death.— Louisville ¢ N. R. Co. 
v. Logan, Ky. Ct. App., Feb. 12, 1889; 10 S. W. Rep. 655. 

22, CARRIERS OF PASSENGERS — Contract of Carriage. 
A copartnership entered into a contract, with de- 
fendant company, the consideration of which was “a 
ticket, entitling either one of said [firm,] but only one 
to travel on the trains of said railroad company:” Held, 
that the firm was entitled to only one ticket,, which 
was to be presented whenever any one of the firm took 
passage on defendant’s trains.— Knopf v. Richmond, F. ¢ 
P. R. Co., Va. Ct. App., Feb. 21, 1889; 8 8. E. Rep. 787. 

23. CARRIERS OF PASSENGERS — Relation. An in- 
struction that, if defendant was engaged in the business 
of transporting passengers for hire on a railroad oper- 
ated by him, the law denominates him a “common 
carrier,” is correct. — Davis v. Button, 8. C. Cal., Feb. 19, 
1889 ; 20 Pac. Rep. 545. 

24. CONSTITUTIONAL LAw — Civil Rights. Barber- 
shops cannot discriminate against a colored person, 
and deny him any rights therein to which a white per- 
son would be entitled if requiring the services of a 
barber, except for reasons applicable alike to all per- 
sons.— Messenger v. State, 8. C. Neb., Jan. 30, 1889; 41 N. W. 
Rep. 638. 

25. CONSTITUTIONAL LAW— Deputies — Stenographers. 
The word “clerk” in § 24, art. 5, of the constitution, 
is used in the same sense as the common law, and does 
not include a stenographer. — Inve Ap i. Sor 
Deputy State Officers, 8. OC. Neb., Jan. 30, 1889;41 N. W. 
Rep. 643. 

26. CONSTITUTIONAL LAW—Local Acts— Counties. 
The statute approved April 7, 1887, (P. L. 188,) in con- 
travention of art. 4, § 7, par. 11, of the constitution, 
which provides that the legislature shall not pass « 
private, local, or special law to regulate the internal 
affairs of a town or county.—Board of Chosen Freeholders 
v.Buck, N. J. Ct. Err. & App., Feb. 1, 1889; 16 Atl. Rep. 698. 



































27, CONSTITUTIONAL Law — Special Laws — Municipal 
Corporations. Act Pa. May 23, 1874, is not in conflict 
with art. 3, § 7, of the constitution, prohibiting any local 
or special law “regulating the affairs of counties, 
cities,” etc. — City of Reading v. Savage, 8. C. Penn., Feb. 
25, 1889; 16 Atl. Rep. 788. 


28. CONSTITUTIONAL Law — Titles of Laws. Con- 
struction of Const. Pa. art. 8, § 3, providing that no bill 
shall contain more than one subject, which shall be 
clearly stated in its title.— Ridge Ave. R. Co. v. Phila, 8. O. 
Penn., Feb, 11, 1889; 16 Atl. Rep. 741. 


29. CHATTEL MORTGAGES—Reguisites. A mortgage 
is not invalid by reason of the omission of words pur- 
porting to grant, sell, convey, etc.— Marsh v. Wade, 8. O. 
Wash. Ter., Jan. 29, 1889; 20 Pac. Rep. 578. 


30. CONTRACTS—Evidence.—— Where the performance 
of acontract isin issue, a question as to whether one 
of the parties had ever exhibited “any unwillingness to 
close up the contract” is properly excluded, as calling 
for the opinion of the witness. — Roeblings Co. v. Mer- 
chants Co., 8. C. lowa, Jan. 30, 1889; 41 N. W. Rep. 569. 


31. CONTRACTS—Joint and Several— Actions. An 
action was commenced against three persons as a part- 
nership. The case properly proceeded against the 
parties as individuals. The facts fixed the liability of 
one of the persons, and a judgment was rendered 
against that one individually: Held, not error, as all 
contracts and promises are joint and several. —Smith v. 
Straub, 8. C. Kan., Feb. 9, 1889; 20 Pac. Rep. 516. 


32, CONTRACTS — Measure of Damages. In an 
action by plaintiff, who had a contract to erect a bridge, 
against defendant who failed to keep his promise to 
advance the necessary money for that purpose, the 
measure of damages is what the contract would yield 
less a sum sufficient to compensate its defective execu- 
tion.— Appeal of Mc Dowel, 8. OC. Penn., Jan. 7, 1889; 16 Atl. 
Rep. 753. 

83. ConTRACT—Construction—Delivery. Whether 
the transfer of a paper from one person to another is a 
delivery of that paper is a question of intention and it 
may be shown that the transfer was in trust or upon 
condition.—Leiter v. Pike, 8. C. Ill., Jan. 25, 1889; 20 N. E. 
Rep. 23. 

34. CORPORATIONS — Life-tenants — Scrip Certificates 
for Profits Earned. Scrip certificates of indebted- 
ness, representing profits earned by the corporation, 
and issued to its stockholders, belong to the life-tenants 
of the stock, and not to the remainder. man. — Appeal of 
Philadelphia Trust, Safe-Deposit ¢ Ins. Co.,8.C. Penn., 
Feb. 11, 1889; 16 Atl. Rep. 734. 


35. CORPORATIONS — Notice. Knowledge of the 
president of a corporation of an unrecorded mortgage 
will be imputable to the corporation, he having sold the 
mortgaged property to the corporation. — International 
Wrecking Co.,v. McMorran, 8. C. Mich., Jan. 25, 1889; 41 
N. W. Rep. 510. 


36. Costs—In Criminal Cases—Discretion of Court or 
Jury. Under Rev. St. Ind. 1881, § 1838; the court 
properly charged that, if the jury found defendant 
guilty, they might, in their discretion, exempt him from 
costs. — State v. Sevier,S8. C. Ind., Feb. 15, 1889; 20 N. E. 
Rep. 245. 

37. Costs — Violation of City Ordinance — Taxation 
Against City. When a prosecution for the violation 
of an ordinance of acity ofthe third-class results in 
favor of the defendant, the fees of the police judge and 
of witnesses who testified in behalf of the city should 
be taxed as costs against the city.—City of Iola v. Harris, 
8. C. Kan., Feb. 9, 1889; 20 Pac. Rep. 521. 


38. COSTS ON APPEAL. —— Where the record on appeal 
is unnecessarily prolix, a deduction will be made there- 
from for the purpose of taxation of costs for printing 
same.— Maltby v. Plummer, 8. ©. Mich., Feb. 1, 1889; 41 N. 
W. Rep. 688. 


39. COUNTIES—Liabilities — Defective Sidewalks. 
A county is not liable for personal injuries caused by a 
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defective sidewalk under its control.— Clark v. Lincoin 
County, 8. C. Wash. Ter., Jan. 29, 1889; 20 Pac. Rep. 576. 

40. CRIMINAL Law—Appeal by Territory—Questions of 
Law. Under Comp. 8t. Mont. § 896, an appeal does 
not lie from an instruction to the jury to acquit defend- 
ant of larceny on the ground that the evidence showed 
that defendant had a partnership interest in the prop- 
erty taken.— Territory v. Laun, 8. C. Mout., Jan. 17, 1889; 
20 Pac. Rep. 652. 

41. CRIMINAL Law— Complaint — Violation of City Or- 
dinance. Liberal rules should be applied to com- 
plaints filed in the police courts for the violation of 
city ordinances, and the strictness of pieading is not 
required in such cases. — City of Kingman v. Berry, 8. CO. 
Kan., Feb. 9, 1889; 20 Pac. Rep. 527. 

42, CRIMINAL Law — Indictment Pending Application 
for Habeas Corpus. It is not ground for quashing 
an indictment, that the indictment was found pending 
the hearing on a habeas corpus, allowed on defendant’s 
application in another court. — Clark v. Commonwealth, 
8. O. Penn., Feb. 11, 1889; 16 Atl. Rep. 795. 


43. DECEIT—Rep tati of a Seller. One who 
has induced plaintiff's agent to purchase a railroad 
bond by representing that it was an “A No. 1” bond, is 
not liable, in an action for fraudulent representations, 
where the market price of the bond was easily ascer- 
tainable —Deming v. Darling, 8. J. C. Mass., Feb. 28, 1889; 
20 N. E. Rep. 107. 

44. DESCENTS AND DISTRIBUTIONS—Advancements.—— 
A deposited sums of his own money in a bank to the 
credit of his children, making an entry in bank book as 
follows, “B,(childs name) A trustee: Held, under Pub. 
8t. R. I. ch. 187, § 20, that such deposits were not ad- 
vancements. — Petition of Ktkinson, 8.C. R. I., Jan. 26, 
1889; 16 Atl. Rep. 712. 

45. DIVORCE—Alimony— Monthly Allowance.———Un- 
der Pub. St. R. I. ch. 167,§9, an allowance by monthly 
payments can be decreed upon granting a divorce a 
vinculo matrimonti.— Sampson v. Sampson, 8. C. R. 1., Feb. 
9, 1889; 16 Atl. Rep. 711. 

46. ESECTMENT— Mesne Profits — Evidence. In 
ejectment to compel defendant to remove the mouth of 
a sewer from plaintiff's wharf lot, upon which there 
was no wharf, evidence is not admissible, on the ques- 
tion of mense profits, to show the rental value of the 
lot if there had been a wharf there. — Harris v. City of 
Philadelphia, 8. C. Penn., Feb. 11, 1889; 16 Atl. Rep. 740. 


47. ELECTIONS AND VOTERS— Registry Laws — Consti- 
tutional Law. Const. Amends. R. I. art. 7, does not 
by implication annul the mode of registration pre- 
viously provided by Pub. St. R. I. ch. 7, § 2. — In re Con- 
stitutional Amendment, 8. C. R.1I., Nov. 24, 1888; 16 Atl. Rep. 
706. 

48. EMINENT DoMAIN— Compensation—Evidence. 
Farmers, who reside within the vicinity of a particular 
farm, who know its capabilities, and who can testify 
that they know its value, may give their opinions in 
evidence with respect to its value.— Kansas City ¢ S. W. 
R. Co. v. Ehret, 8. C. Kan., Feb. 9, 1889; 20 Pac. Rep. 538. 


49. ERROR—Writ of — When Lies— Sale of Decedent’s 
Land. Const. Colo. art. 6, § 23, and Gen. Laws, ch. 
28, § 8, conferring jurisdiction on the supreme court to 
review by writ of error all final judgments or decrees 
of county courts, include a decree for the sale of land 
of a decedent to pay debts. — Sloan v. Sirtckler, 8. CO. 
Colo., Jan. 18, 1889; 20 Pac. Rep. 611. 

50. ESTOPPEL—In Pais. In an action of ejectment: 
Held, that the conduct of defendant when plaintiff 
purchased the land amounted to an estoppel. —Shuford 
v. Sningler, 8. C. 8. Car., Feb, 13, 1889; 8 8. E. Rep. 799. 

51. ESTOPPEL—In Pais. Where a father drives his 
son out of doors, and his acts show an implied emanci- 
pation, he cannot afterwards testify, in a suit brought 
by him for damages for loss of his son’s wages, that it 
had not been his intention to emancipate the son.—Mc- 
Carthy v. Boston § L. R. Crop, 8. J.C. Mass,, Feb. 28, 1889; 
20 N. E. Rep. 182. 






































52. EVIDENCE— Expert Testimony. Expert testi- 
mony as to personal injuries is properly based in part 
on statements made to witness by the injured person.— 
Louisville, N. A. § C. Ry. Co. v. Snider, 8. C. Ind., Feb. 21, 
1889; 20 N. E. Rep. 284. 

53. EVIDENCE — Of Deceased Witness at Former Trial. 
The testimony of a deceased witness on a former 
trial cannot be shown by the statement of facts, signed 
by the attorneys, and approved by the presiding judge 
none of whom recollected it. — Dwyre v. Rippletoe, 8. C. 
Tex., Jan. 25, 1889; 108. W. Rep. 668. 


54. EVIDENCE—Parol to Vary Writing. The parties 
having undertaken to put their agreement in writing, 
evidence of a contemporaneous oral agreement is inad- 
missible.— Wight v. Sampter, 8. C. Ill., Jan. 25, 1889; 20 N. 
E. Rep. 47. 

55. EVIDENCE — Parol to Vary Writing. A parol 
agreement that any damages which might be allowed, 
in pending condemnation proceedings, in favor of the 
property conveyed, should belong to the grantor, can- 
not be shown as against a deed executed at the same 
time.— Bailey v. Briant, 8. C. Ind., Feb. 20, 1889; 20 N. E. 
Rep. 278. 

56. EXCEPTIONS—Bill of—Contents. Records and 
documents neither offered nor read in evidence should 
not be incorporated in a bill of exceptions, though they 
were commented on in the argument at the trial.—In re 
Moore’s Estate, 8. C. Cal., Feb. 18, 1889; 20 Pac. Rep. 558. 


57. EXCHANGE—Evidence.——Upon the trial of a cause 
the issue being whether an oral contract for an ex- 
change of horses was absolute or upon the express 
condition that the horse in question was sound and 
healthy. The fact that the horse was diseased, unless 
known to both parties, could not affect the determina- 
tion of the issue as to whether the agreement of ex- 
change was absolute or conditional.— Rollins v. Wibye, 8. 
C. Minn., Jan. 31, 1889; 41 N. W. Rep. 545. 


58, EXECUTION—Forthcoming Bond—Action on Plead- 
ing. In an action upon a forthcoming bond, exe- 
cuted by a claimant of the goods levied on, conditioned 
that the goods “shall be forthcoming on the determina- 
tion of” the claim issues in favor of the plaintiff, his re- 
covery is limited to the value of the goods, and he must 
allege such value in his statement of claim. — Byrne v. 
Hayden, 8. C. Penn., Feb. 11, 1889; 16 Atl. Rep. 750. 


59. EXECUTION—Sale—Mistake in Name. An exe- 
cution sale is not vitiated by the fact that there was a 
mistake made in the name of the execution plaintiff in 
the published notice of sale, such error not having 
prejudiced the sale. — Hortonv. Bassett, 8. C. R. 1., Jan. 
26, 1889; 16 Atl. Rep. 715. 

60. EXECUTION—Sale— Redemption. Under Code 
Wash. Ter. 1881, § 376, subd. 1, providing that a person 
seeking to redeem from a sheriff’s sale shall give the 
purchaser two days’ notice of his intention to apply to 
the sheriff for that purpose, a notice given on the 4th of 
the month of an intention to apply on the 6th is suf- 
ficient.—Scott v. Patterson, 8. C. W. Ter., Jan. 29, 1889; 20 
Pac. Rep. 593. 

61. EXECUTORS AND ADMINISTRATORS — Sale of Deced- 
ent’s Land — Rights of Purchaser. A purchaser of 
land at asale by an administrator under the order of 
the court, to pay decedent’s debts, has no right to cord- 
wood cut and piled and crops growing on the land at 
the time of his purchase. — Barrett v. Choen, 8. C. Ind., 
Feb. 2, 1889; 20 N. E. Rep. 145. 


62, FENCES—Adjoining Owners—Occupation of Lands. 
Under Gen. 8t. Colo. ch. 39, §1,such occupation 
only is required as makes it advantageous for the pur- 
pose thereof to fence the land, whether its owner actu- 
ally resides thereon or not.—Muudlin v. Haascombe, 8. C. 
Colo., Feb. 1, 1889; 20 Pac. Rep. 619. 

63. GUARDIAN AND WARD — Purchase by Guardian — 
Resulting Trust. A guardian purchased land, tak- 
ing the title in his own name, making the cash-pay- 
ment, one-third thereof out of his wards’ funds, and 
gave his individual notes for the balance: Held, tha 






































XUM 





XUM 


Vou. 28. 


THE CENTRAL LAW JOURNAL. 869 








there was a resulting trust in favor of the wards as to 
one-third of the land. — Hughes v. White, 8. C. Ind., Feb. 
13, 1889; 20 N. E. Rep. 157. 

64. Highways — Adjournment — Levyon Adjourned 
Day.—wWhere highway commissioners meet for deter- 
mining the rate of taxation on the day fixed by § 13, 
Starr & C. St. Ill. ch. 121, but adjourn action until a day 
named, alevy made on the adjourned day is valid. — 
St. L. Nat. Stock Yds.v. Baker, 8. C. Ill., Jan. 26, 1889; 20 
N. E. Rep. 84. 

65. HigHways— Establishment by Statutory Proceed- 
ings. Where the report of viewers appointed to lay 
out a road is referred back to them with directions “to 
agree upon the damages sustained to parties by said 





. Toad, a change by them in the location of the road is 


unauthorized, and their report, including such change, 
will be set aside. — In re Road in Hempfield Tp.,8. ©. 
Penn., Oct. 22, 1889; 16 Atl. Rep. 738. 

66. HOMESTEAD—Acquisition. A homestead right 
cannot be asserted against a lien which attached to 
the property before it became a homestead.— Meader v. 
Meader, Ky. Ct. App., Feb. 7, 1889; 108. W. Rep. 651. 

67. HOMICIDE— Appeal — Non- appearance of Counsel. 
Upon an appeal to this court the judgment will be 
affirmed without looking into the record ifthe appel- 
lant’s counsel fail to appear or file a brief. —State v. Mc- 
Ginnis, 8. C. Oreg., Feb. 4, 1889; 20 Pac. Rep. 632. 


68. HUSBAND AND WIFE— Marriage Settlements—Stat- 
ute of Frauds.—— The marriage of parties is not such 
a partial performance of an agreement made between 
them as will be sufficient to take it out of the operation 
of the statute, which requires such agreements to be in 
writing. — Adams v. Adams, 8. C. O1eg., Jan. 15, 1889; 20 
Pac. Rep. 633. 

69. INJUNCTION — Laying Railroad Tracks Without 
Authority. Injunction will lie to prevent a railroad 
company from making excavations, laying tracks, and 
placing switches without right over the land of another. 
Lake Erie R. C. v. Michener, 8. C. Ind., Feb. 16, 1889; 20 N. 
E. Rep. 254. 

70. INSANITY — Holding Insane Person to Bail. A 
per- on found to be insane by the verdict of ajury is ex- 
empt, under act Kan., relating to lunatics, from being 
held to bail and from imprisonment on a criminal 
charge, so long as such verdict is in force and opera- 
tive.—In re Kidd, 8. C. Kan., Feb. 9, 1889; 20 Pac. Rep. 526. 


71. INSTRUCTIONS—Joint- parties. Where two de- 
fendants jointly except to the giving of certain instruc- 
tions, the fact that they are incorrect as to one of the 
defendants only furnishes no reason fora reversal of 
the judgment rendered against them. — Marshall v. 
Sewark, 8. O. Ind., Feb. 19, 1889; 20 N. E. Rep. 253. 


72. INSURANCE—Adjustment of Loss. The adjust- 
ment of aloss accompanied by a promise to pay, cre- 
ates a new liability and may be made the basis of a suit 
at law.—Saville v. Zina Ins. Co., 8. C. Mont., Feb. 2, 1889; 
20 Pac. Rep. 646. 

73. INSURANCE— Mutual Life Associations — Bond to 
State. The bond required to be given under the 
provisions of ch. 131, of the Laws of 1885, is an official 
bond, and the obligation of the same does not extend 
beyond the official year for which it was given, or the 
term of the officers who give it.— Kaw Life Ass’n v. Lemke, 
8. C. Kan., Feb. 9, 1889; 20 Pac. Rep. 512. 

74. INSURANCE—Reinsurance— Statute of Frauds. 
An agreement to reinsure is not a contract of guaranty 
and not within the statute of frauds. — Bartlett v. Fire- 
mans’ Ins. Co., 8. C. Iowa, Feb. 5, 1889; 41 N. W. Rep. 601. 

75. INSURANCE — Subrogation to Rights of Insurer 
Against Third Persons. The refusal of the insured 
to assign tothe insurer his cause of action against a 
third person, whose negligence caused the loss, in the 
absence of a covenant to assign,is no defense to an 
action on the policy. —Jnsurance Co. of North America v. 
Fidelity Title G Trust Co.,8. OC. Penn., Jan. 14, 1889; 16 
Atl. Rep. 791. 

76. INTOXICATING LIQUORS— Civil Damage Law — Evi 
































dence. Under Pub. Acts Mich. 1883, No. 191, that 
defendant had notice of deceased’s habits of intoxica- 
tion so as to be liable for exemplary damages must be 
affirmatively proved. — Larzelere v. Kirchgessner, 8. C. 
Mich., Jan. 18, 1889; 41 N. W. Rep. 488. 

71. INTOXICATING LiquoRs— Illegal Sales — Evidence. 
——On a trial for maintaining a liquor nuisance, where 
it appears that there was a mechanical contrivance in 
the alleged bar-room, to exclude persons who entered 
the front room, evidence that in other years defendant 
always exercised great care as to the persons to whom 
he sold liquor, is not admissible to show the innocent 
nature of the contrivance. — Commonwealth v. Keenan, 8. 
J.C. Mass., Feb. 26, 1889; 20 N. E. Rep. 101. 

78. INTOXICATING LIQuORS—Lllegal Sale—Evidence.—— 
Contracting to sella gallon of whisky generally, and 
receiving the price, will not complete the sale. The 
sale is not completed until separation of the particular 
gallon from the common stock, and delivery to the 
carrier.— Dunn v. State, 8.C. Ga., Feb. 11, 1889; 8 8. E. Rep. 
808. 

79. INTOXICATING LIQUORS—License. Where, in an 
application toa city council for license to sell intoxi- 
cating liquors, a member of the council signs the peti- 
tion therefor as a resident freeholder of the ward in 
which the license is to be granted,such councilman 
will be thereby disqualified from voting upon the ques- 
tion of granting or refusing the license.— Foster v. Frost, 
8. C. Neb., Feb. 6, 1889; 41 N. W. Rep. 647. 

80. INTOXICATING LIQuoRs — Local Option — Tie Vote. 
Under acts of Md. providing for submission of no- 
license question: Held, that a tie vote is not sufficient 
to have a change of policy.— Temmick v. Owings, Md. Ct. 
App., Feb. 8, 1889; 16 Atl. Rep. 719. 

81. JUDGMENT— Action on Judgment. An action 
to recover the amount of a judgment, with interest, in 
which a summons is issued and served on as a money 
demand, is an action on the judgment, and not to re- 
vive it.—Mawhinney v. Doane, 8. O. Kan., Feb. 9, 1889; 20 
Pac. Rep. 488. 

82. JUDGMENT—Entry—Parties not Served.—— Where 
only one of two defendants is served with process, it is 
error to render personal judgment against both, though 
they are alleged in the complaint to be partners. — Mc- 
Coy v. Bell, 8.C. Wash. Ter., Jan. 29, 1889; 20 Pac. Rep 
595. 

83. JUPGMENT — Res Adjudicata. In an action to 
quiet title to land,a general finding of title in the 
plaintiff is a conclusive decision against the defend- 
ants on the question of title,and estops them from 
asserting a claim of title which existed at the time of 
judgment.—Co. Commrs. v. Welch, 8. C. Kan., Feb. 9, 1889; 
20 Pac. Rep. 483. 

84. JUDGMENT—Res Adjudicata—Parties. A judg- 
ment in an action against two,in which a joint obliga- 
tion is counted on, is a bar to a subsequent action 
against one ofthem for the same cause, counting on 
his several obligation. — Wilson v. Buell, 8. CO. Ind., Feb. 
13, 1889; 20 N. E. Rep. 231. 

85. JUSTICES OF THE PEACE — Statute — Construction. 
Construction of Rev. St. Ind. 1881, § 1489, as to the 
entering and signing of a judgment by a justice of the 
peace.— Emery v. Royal, 8. C. Ind., Feb. 12, 1889; 20 N. E. 
Rep. 150. 

86. LANDLORD AND TENANT. A tenant may vacate 
premises without incurring liability under his lease, 
where it appears that the house is in such condition 
that his family became sick from inhaling sewer gas, 
which penetrates the rooms by reason of defective 
plumbing.—Leonard v. Armstrong, 8.C. Mich., Feb. 1, 1889; 
41 N. W. Rep. 695. 

87. LANDLORD AND TENANT—Infancy. The execu- 
tion by a minor of a lease for a share of the crops does 
not make him a tenant, but a tenantin common with 
the land-owner in the crops. — Loomis v. O’ Neal, 8. C. 
Mich., Feb. 1, 1889; 41 N. W. Rep. 701. 

88. LANDLORD AND TENANT — Lease — Construction — 
Injury by Fire. Where a lease provided that in case 
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the premises became untenantable by fire the rent 
should cease till the same were rebuilt, injury by fire, 
rendering occupancy unpleasant, did not exempt the 
lessees from obligation to pay rent.— Lewis v. Hughes, 8. 
C. Colo., Feb. 1, 1889; 20 Pac. Rep. 621. 


89. LANDLORD AND TENANT—Leases— Cov ts.—— 
An assignee of a lease, which contains a covenant to 
commence a gas well at a stated time is not liable for 
the breach thereof, where his assignment is taken after 
such time. Washington Natural Gas Co. v. Johnson, 8. 
C. Penn., Feb. 18, 1889; 16 Atl. Rep. 799. 


90. LIBEL AND SLANDER — Ratification of Publication. 
Where a libelous article, indicating that a neigh- 
boring ticket broker is not reliable, is conspicuously 
posted forty days in the ticket-office of a railroad com- 
pany, the jury may find that the company had knowl- 
edge of the character of the notices posted in its ticket- 
office, and that the libel would not have remained 
posted so long had not the company authorized or 
ratified it.—Fogg v. Boston ¢ L. R. Co., 8. J.C. Mass., Feb. 
28, 1889 ; 20 N. E. Rep. 109. 

91. MALICIOUS PROSECUTION—W ant of Probable Cause 
—Evidence of Character. In an action for malicious 
prosecution, plaintiff, in order to prove that the prose- 
cution was without probable cause, may show his good 
reputation, known to defendant when the prosecution 
was commenced. — McIntire v. Levering, 8. J.C. Mass., 
Feb. 28, 1889; 20 N. E. Rep. 191. 


92. MASTER AND SERVANT—Assumption of Risk. A 
boy about fourteen years old was employed in a tin- 
shingle factory, and was injured by having his hand 
caught under the stamping machine: Held, that no re- 
covery could be had forthe injury, it appearing that 
the machine was not dangerous when properly used, 
and its character being as obvious to the boy as to an 
adult.—O’ Keefe v. Thorn, 8. ©. Penn., Feb. 11, 1889; 16 Atl. 
Rep. 737. 

98. MASTER AND SERVANT—Negligence.—In an action 
to recover for personal injuries caused by the negli- 
gence of an employer, where the injuries are proved, 
and the testimony tends to show that they were caused 
by the negligence of the employer, a verdict will not be 
set aside as being against the weight of evidence. — 
Steveson v. Ravenscraft,8.C. Neb., Feb. 6, 1889; 41 N. W. 
Rep. 652. 

94, MECHANIC’s LIENS—Materials Furnished. Ma- 
terial that is furnished to a contractor for the erection 
of a particular building is prima facie upon the credit of 
such building. — Poole v. Union Pac. R. Co., 8.0. Tenn., 
Feb. 11, 1889; 16 Atl. Rep. 736. 

95. MINES AND MINING. A mining claim, concern- 
ing which all the laws, rules, regulations, and customs 
applicable have been complied with, is property 
capable of alienation prior to the issuance of the patent. 
—Suessenbach v. First Nat. Bank, 8. C. Dak., Feb. 4, 1889; 
41 N. W. Rep. 662. 

96. MINES AND MIntInc—Lien—Enforcement. ——Under 
act Mont. Sept. 14, 1887, § 2, giving alien for laboron a 
mine for only forty-five days after such labor was per- 
formed, a complaint to enforce such a lien, which 
shows that the account for such labor was not filed 
with the county clerk until forty-six days after the 
labor had ceased, is demurrable.— Alesina v. Stock, 8. C. 
Mont., Feb. 2, 1889; 20 Pac. Rep. 642. 


97. MORTGAGE—Bill to Redeem—Interpleader. A 
bill in the nature of a bill of interpleader isthe proper 
remedy where a mortgagor seeks to redeem and there 
are conflicting claims to the mortgage money. — Kopp- 
inger v. O’ Donnell, 8. O. R. 1., Jan. 26, 1889; 16 Atl. Rep. 
714. 

98. MORTGAGES — Payment of Taxes by Mortgagee — 
Rights of Sureties.. Defendant gave a mortgage to 
secure plaintiffs as sureties on an appeal-bond. Pend- 
ing the appeal plaintiffs paid taxes on the mortgaged 
premises. The judgment appealed from was afterwards 
reversed: Held, under Rev. Stat. Ind. 1881, § 6451, that 
plaintiff could enforce the mortgage to the extent of 
































the taxes so paid— West v. Hayes, 8. C. Ind., Feb. 12, 1889; 
20 N. E. Rep. 155. 

99. MORTGAGE—Release by Attorney in Fact—Author- 
ity. Where a release of a mortgage is signed by the 
person releasing the same as “attorney in fact,” and 
there is nothing of record showing that he had any 
authority to release the same, such a release is insuf- 
ficient.—O’ Neil v. Douthitt, 8. C. Kan., Feb. 9, 1889; 20 Pac. 
Rep. 493. 

100. MUNICIPAL CORPORATIONS — Defective Streets — 
Uncontrollable Horse. One who is injured by being 
thrown from a carriage, caused by its going down an 
embankment on the side of an avenue, cannot recover 
from the city therefor, when it appears that the horse 
drawing the carriage had become unmanageable about 
166 feet from the alleged defect, and had run away. — 
Higgins v. City of Boston, 8. J. C. Mass., Feb. 27, 1889; 20 
N. E. Rep. 105. 

101. MUNICIPAL CORPORATIONS — Ordinances — Public 
Improvements, Under Rev. St. Ill. 1874, ch. 24, § 134, 
an ordinance providing for the construction of a brick 
sewer, “with necessary man- holes,’ is not defective be- 
cause of failure to specify the location of the man- holes. 
—City of Springfield v. Sale, 8. C. Ill., Jan. 24, 1889; 20 N. 
E. Rep. 86. 

102. MUNICIPAL CORPORATIONS— Public Improvements 
—Sewers. 4 Priv. L. Ill. 1869, p. 324, incorporating 
the town of Lake, authorize the trustee to provide, by 
special assessment, for a system by which the sewerage 
of a portion of the town is conducted to a central reser- 
voir, and thence by a pump into a main drain. — Drexel 
v. Town of Lake, 8. C. Ill., Jan. 25, 1889; 20 N. E. Rep. 38. 

103. MUNICIPAL CORPORATIONS — Vacation of Streets— 
Jurisdiction of Quarter Sessions. The powers con- 
ferred on the court of quarter sessions by actof June 
18, 1836, (P. L. Pa. 558,) and act of May 3, 1855, (P. L. 422,) 
to vacate a public road whenever the same shall be- 
come useless, are not exercisable in the vacation of any 
street, in an incorporated borough. — In re Vacation of 
Henry St., 8. C. Penn., Jan. 7, 1889; 16 Atl. Rep. 785. 

104, NEGLIGENCE—Injury to Servant.—— Plaintiff was 
injured by an explosion while working in defendant’s 
mine. In an action against defendant for personal in- 
juries: Held, that plaintiff could not recover, there 
being no evidence of negligence on defendant’s part.— 
Kelly v. Cable Co., 8. C. Mont , Feb. 12, 1889; 20 Pac. Rep. 
669. 

105. NEGLIGENCE— Master and Servant. Where a 
statute imposes upon a person a duty designed for the 
protection of others, if he neglects to perform the duty 
heis liable to those for whose protection it was im- 
posed for any damages resulting proximately from such 
neglect.— Osborne v. Mc Masters, S.C. Minn., Jan. 30, 1889; 
41 N. W. Rep. 543. 

106. NEGOTIABLE INSTRUMENTS — Accommodation 
Paper—Affidavit of Defense. A note, signed by an 
agent of the defendant, was indorsed to the plaintiff, 
and on its maturity a renewal note was given by the 
defendant: Held, that an affidavit of defense, in an 
action on the renewal note, which merely averred want 
of consideration for the first note, without averring 
want of authority on the part of the agent was insuf- 
ficient.—Canjfield v. Ditman, 8. C. Penn., Feb. 11, 1889; 16 
Atl. Rep. 739. 

107. NEGOTIABLE INSTRUMENTS— Defense— Breach of 
Warranty. In an action on a negotiable note: Held, 
that a breach of warranty in the consideration of the 
note was a good defense.— Hays v. Kingston, 8. C. Penn., 
Jan 28, 1889; 16 Atl. Rep. 745. 

108. NEW TRIAL — Granting on Condition — Amend- 
ment. When a new trial is granted unless a remitti- 
tur of the excessive damages shall be filed within ten 
days, and such remittitur is not so filed, the court can- 
not afterwards order that “the record be corrected so 
as to read” that the remittitur may be filed within thirty 
days.—Crew v. McCafferty, 8. C. Penn., Feb. 11, 1889; 16 
Atl. Rep. 743. 

109. OFFICE AND OFFICER — Appointment — Constitu- 
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tional Law. Const. Md. art. 2, § 13, providing that 
“all civil officers appointed by the govenor shall be 
nominated tothe senate within fifty days from the 
commencement of each regular session of the legis- 
lature,” does not apply to appointments made under 
laws passed during the same session. — Merril v. Board 
of City School Commrs., Md. Ct. App., Feb. 26, 1889; 16 Atl. 
Rep. 723. 

110. PARTITION—Parol Agreement—Part Performance. 
A parol agreement for exchange of parts of lots, 
in performance of which the parts have taken posses- 
sion, and erected a division fence, is a valid parol par- 
tition, and not within the statute of frauds. — Tate v. 
Foshee. 8. C. Ind., Feb. 14, 1889; 20 N. E. Rep. 241. 


111. PARTNERSHIP — Dissolution — Accounting. 
When it is the duty of the partner in possession to sell 
the concern and he does not do so but carries it on with 
partnership property, the profits must be divided as be- 
fore the termination of the partnership. — Appeal of 
Plumby, 8. C. Penn., Feb. 11, 1889; 16 Atl. Rep. 728. 


112. PARTNERSHIP— Limited Partnership. By act 
Pa. March 21, 1836, § 8, if any false statement is made in 
the certificate in the formation of a limited partnership 
all the persons interested in the partnership are liable 
as general partners. — Tilge v. Brooks, 8. C0. Penn., Feb. 
11, 1889; 16 Atl. Rep. 746. 


113, PARTNERSHIP—Pleading — Promise to Contribute. 
A complaint by partners against a copartner, for 
contribution to the payment of a partnership debt paid 
by plaintiffs after dissolution, need not allege an ex- 
press promise by defendant to pay his prorortionate 
part.—Sears v. Starbird, 8. C. Cal., Feb. 11, 1889; 20 Pac. 
Rep. 547. 


114. PARTNERSHIP—Suit by Partners—Note to individ- 
ual Member. In an action by W and R as partners 
on a note alleged to have been executed to them, where 
the note appears to have been executed to W individ- 
ually, it is error to render judgment thereon in favor of 
W individually.— Weinreich v. Johnson, 8. C. Cal., Feb. 20, 
1889; 20 Pac. Rep. 556. 


115. PATENTS—Evidence.—— _ Testimony of an expert 
that, under the principles of the patent laws, the use of 
one device of a series of devices patented as a process 
is not the use of the process, is inadmissible. — Hubbard 
v. Palmer’s Admzx., S.C. Penn., Jan. 7, 1889; 16 Atl. Rep. 
772. 

116. PERJURY— Materiality of Oath. In order to 
constitute perjury, the false oath must be in some ma- 
terial matter.— State v. Smith, S. C. Kan., Feb. 9, 1889; 20 
Pac. Rep. 529. 

117. PLEADING—Complaint. A complaint against 
a railroad company for the alleged intentional killing 
of plaintiff’s cow at a highway crossing, Which charges 
that defendant, “for the purpose of running its train of 
ears over said cow, willfully,” ran its train at an unlaw- 
ful rate of speed over }laintiff’s cow, sufficiently 
charges that the animal was purposely run upon, and 
a demurrer is properly overruled.— Indiana B. g W. Ry. 
Co. v. Overton, 8. C. Ind., Feb. 2, 1889; 20 N. E. Rep. 147. 

118. PLEADING—Demurrer. Where a demurrer Is 
addressed to an entire pleading containg one good 
paragraph it should be overruled. — Plymouth v. Milner, 
8. C. Ind., Feb. 14, 1889; 20 N. E. Rep. 235. 


119, PLEADING—Pleading and Proof— Written Instru- 
ments. A rule of court that “defendant shall file 
with his plea sworn copies of any instrument of writ- 
ing,” means, that if defendant has adefense based on 
a written instrument, he must, in order to give the 
instrument in evidence, file a sworn copy of it with his 
plea.— Dill v. Knapp, 8. C. Penn , Jan. 7, 1889; 16 Atl. Rep. 
767. 

120. POWER OF ATTORNEY—Construction. Where 
the evident purpose of a power of attorney is to enable 
the attorney to control and convey lands obtained after 
the execution of such power, it will be so construed. — 
Benschoter v. Atkins, 8. C. Neb., Jan. 31, 1889; 41 N. W. 
Rep. 639. 






































121, PRACTICE IN CIVIL CASES. A defendant who 
demands a bill of particulars before pleading, but goes 
to trial on notice of issue served before such bill is 
filed, will be held to have waived the right to insist that 
the case was not properly on the docket for trial. — Pe- 
ninsular Stove Co. v. Usmun, 8. C. Mich., Feb. 1, 1889; 41 N. 
W. Rep. 693. 


122. PRINCIPAL AND AGENT. Where many em- 
ployees of the defendant were hired by its foreman and 
worked through the season: Held, thatthe jury was 
warranted in finding that he had apparent authority 
to hire men by the season.— Tunison v. Detroit, etc. Cop- 
per Co., 8. C. Mich., Jan. 25, 1889; 41 N. W. Rep. 502. 


123. PRINCIPAL AND AGENT— Payment to Agent — Lia- 
bility to Third Parties. The liability of an agent to 
repay money paid to him for his principal arises only 
when a party paying it has notified his agent and made 
a demand on him before the money was paid over to 
the principal.—Cabat v. Shaw, 8. J. C. Mass., Feb. 27, 1889; 
20 N. E. Rep. 99. 

124. PRINCIPAL AND AGENT — Revocation of Authority. 
—— Where C, empowered to act as agent for defend- 
ants in the purchase of wool, telegraphed them with 
regard to the purchase of a certain lot, a reply that he 
had better not take it revoked any authority to buy it. 
—First Nat. Bank v. Halli, 8. C. Mont., Feb. 2, 1889; 20 Pac. 
Rep. 638. 


125. PRINCIPAL AND SURETY— Liability of Surety. 
A surety is liable upon a bond which is not executed by 
the principal obligor, where the surety knew the prin- 
cipal had not signed, but he himself intended to be 
bound as surety.— Goodyear Co. v. Bacon, 8. J. C. Mass., 
Feb. 28, 1889; 20 N. E. Rep. 175. 


126. PRINCIPAL AND SURETY—Release of Surety. A 
mortgage creditor, by releasing a levy on property of 
a grantee of the mortgaged premises, who has assumed 
payment of the mortgage debt, releases to the extent 
of the value of such property the mortgagor and his 
sureties. — Francise’s Admr. v. Shelton’s Ez’r., Va. Ot. 
App., Feb. 21, 1889; 8 8. E. Rep. 789. 


127. PUBLIC LANDS— Entry of Coal Lands—Public Pol- 
icy. Where a person has entered as much coal 
land as thé stautes of the United States permit, a con- 
tract whereby another person is to enter additional 
coal land, obtain the title, and then convey it to the 
first, is contrary to public policy. — Johnson v. Leonhard, 
8. C. Wash. Ter., Jan. 29, 1889; 20 Pac. Rep. 591. 


128. RAILROAD COMPANIES — Crossings — Apportion- 
ment of Expenses. St. Mass. 1878, ch. 176, § 2,is con- 
densed in Pub. St. ch. 112, § 133, providing for a jury to 
revise and determine any matter of fact foundin the 
award, and under the latter statute the jury may also 
revise and determine such apportionment.— Boston ¢ A. 
R. Co. v, City of Newton, 8. J.C. Mass., Feb. 27, 1889; 20 'N. 
E. Rep. 106. 


129. RAILROAD COMPANIES— Crossing — Petition. 
The lessee of a railroad under a perpetual lease in the 
owner of that road within the meaning of Gen. 8t. 
Conn. § 3489, providing for the petitioning for change of 
crossing. — Westbrook v. New York, etc. R. Co.,8. C. Err. 
Conn., Jan. 19, 1889; 16 Atl. Rep. 724. 


130, RAILROAD COMPANIES— Damages. No action 
lies against a railroad company for the inconveniences 
caused to premises in the vicinity by noises, smoke, etc., 
arising from properly operating its railroad upon its 
own lands.—Carroll v. Wisconsin Cent. R. Co., 8. C. Minn., 
Feb. 11, 1889; 41 N. W. Rep. 661. 


131. RAILROAD COMPAXIES — Fires Set by Locomotive. 
Evidence held not sufficient to prove that fire was 
caused by sparks issuing from the locomotive.— Bernard 
v. R. Co., Va. Ct. App., Feb. 21, 1889; 8 8. E. Rep. 785. 


132. RAILROAD COMPANIES — Killing Stock — Constitu- 
tional Law. Act Wash. T. 1883, §§ 2-7, providing that 
when stock is killed on a railroad the value shall be 
ascertained by appraisers in a prescribed manner, and 
the amount shall thereupon become due and payable, 
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are unconstitutional as denying the right of jury trial.— 
Dacres v. Oregon Ry. § Nav. Co., 20 Pac. Rep. 601. 


138. RAILROAD COMPANIES — Stock- killing Cases. 
Under Rev. St. Wis. § 1810, as amended by Laws 1881, ch. 
193, an action for killing a colt which went on the track 
through a fence built years before, but damaged by fire 
or otherwise,is governed by the last provision of the 
statute.— Martin v. Stewart, 8. C. Wis., Feb. 11, 1889; 41 N. 
W. Rep. 538. 


134. RECEIVERS — Appointment — Action to Enforce 
Lien. In an action to enforce liens against land, 
where it appears from affidavits that, owing to defend- 
ant’s mismanagement, the land is deteriorating, and the 
fences becoming destroyed, a receiver should be ap- 
pointed to take charge of the property.— Bailey v. Bailey, 
Ky. Ct. App., Feb. 9, 1889; 10 8S. W. Rep. 660. 


135, REFORMATION OF INSTRUMENTS— Deeds. Evi- 
dence held insufficient for a reformation of a deed to 
insert a reservation of the crops. — Stewart v. McArthur, 
8. C. Iowa, Feb. 5, 1889; 41 N. W. Rep. 604. 


136. RES ADJUDICATA. A judgment in a suit for 
imitating plaintiff’s compound, in which she claimed to 
derive title from another as the inventor, is conclusive 
in a subsequent suit by her in the same court against 
the same defendant,in which she alleges that she is 
the inventor. — Marshall v. Pinkham, 8. C. Wis., Jan. 29, 
1889; 41 N. W. Rep. 529. 


137. RESCISSION OF CONTRACTS — Fraudulent Repre- 
sentations. Equity will not rescind a purchase of 
land on the ground that the vendor’s agent made false 
statements as tothe boundaries when the agent told 
the vendee that he did not know the boundaries. — 
Coughlin v. Richmond, 8. C. Iowa, Feb. 7, 1889;41 N. W. 
Rep. 613. 

138. SERVICE OF SUMMONS. Service of summons, 
issued by a justice of the peace ona non-resident of 
the county, while there in attendance upon the trial of 
an action as a party and witness, is unauthorized, and 
should be set aside on motion.— Shaver v. Letnerby, 8. C. 
Mich., Jan. 25, 1889; 41 N. W. Rep. 677. 


139. SHERIFFS AND CONSTABLES— Wrongful Levy—In- 
demnity from Execution Creditor. A Sheriff who 
under express directions of a creditor attaches prop- 
erty pointed out to him by the latter, may recover 
indemnity of the attaching creditor after judgment 
against the sheriff for wrongful levy.— Standley v. Marsh, 
8. C. Wash. Ter., Jan. 29, 1889; 20 Pac. Rep. 592. 


140. SPECIFIC PERFORMANCE— Sufticiency of Contract. 
To constitute a contract of sale of real estate, 
where an acceptance in writing is madeon one side 
and an alleged acceptance in writing on the other is 
relied upon, the written acceptance must be ofthe 
proposition as made.— Bentz v. Eubanks, 8. C. Kan., Feb. 
9, 1889; 20 Pac. Rep. 505. BI 

141. STATE FUNDS— Investment. State warrants 
issued in pursuance of an appropriation and secured 
by a levy of taxes for their payment, are “State secu- 
rities,” within the provisions of § 9, art. 8, of the consti- 
tution of this State. — Inre State Warrants, S.C. Neb., 
Jan. 30, 1889; 41 N. W. Rep. 636. 

142. STATUTES — Construction. When the word 
‘‘may” is used in a statute in conferring power upon a 
court, officer, or tribunal, and the public or a third per- 
son has an interest in the execution of the power, the 
exercise of the power becomes imperative. — Kohn v. 
Hinshaw, S.C. Oreg., Jan.28, 1889; 20 Pac. Rep. 681. 


143. TAXATION—Personal Property— Situs.— Moneys, 
and notes secured by mortgages on lands in another 
State, in the hands of an agent therein for loaning, but 
belonging to a resident of this State, are taxable in the 
district where the owner resid es.— Dwinnel v. Gaylord, 8. 
C. Wis., Jan. 29, 1889; 41 N. W. Rep. 521. 

144, TAXATION—Redemption— Variance in Treasurer’s 
Receipt. A variance between the tréasurer’s re- 
ceipt and the essessment as to the number of acres in a 
tract sold for taxes and redeemed is immaterial where 






































the tract redeemed is the same as the one sold. — Alex- 
ander v. Ellis,8. C. Penn., Jan. 7, 1889; 16 Atl. Rep. 770. 

145. TOowns—Taxation—Replevin.——Under Pub. Acts 
Mich, 1885, No. 153, §§ 26,27, where atownship treasurer 
seizes property for taxes by virtue of a warrent annexed 
to aroll certified to be a copy of the original assess- 
ment roll, that the tax-payer cannot maintain replevin 
for the property so seized, because the warrant is in 
fact annexed to the original assessment roll instead of 
a copy.— West Mich. Lumber Co. v. Dean, 8. C. Mich., Jan. 
25, 1889; 41 N. W. Rep. 504. 

146, TRADE-MARKS— Jurisdiction of State Courts— In- 
junction. The State courts have jurisdiction of a 
suit to restrain the infringement of a trade-mark. — 
Smail v. Sanders, 8. C. Ind., Feb. 22, 1889; 20 N. E. Rep. 
296. 

147. TRIAL—By the Court—Findings. In a trial be- 
fore the district court, without ajury, the court was 
asked to state its findings of fact and conclusions of 
law separately, but declined to make such findings and 
conclusions. The revord shows that the refusal was 
made with the consent of the plaintiff in error: Held, 
that the refusal was not a ground of error. — Salis v. 
Barons, 8. C. Kan., Feb. 9, 1889; 20 Pac. Rep. 485. 

148. VENDOR AND VENDEE— Contract of Sale—Validity 
of Title. A contract to sell and convey land cannot 
be satisfied where the title is in the United States, and 
the vendor has merely an equity. The vendee is en- 
titled to a good legal title.— Ankeny v. Clark, 8. C. Wash. 
Ter., Jan. 29, 1889; 20 Pac. Rep. 583. 

149. WILLS— Construction — Description of Devisees. 
Under a devise to one for life, and on his death to 
testator’s surviving children, the children surviving 
the life-tenant, and not those surviving testator, are 
intended as the remainder-men.— Coveny v. McLaughlin, 
8. J.C. Mass., Feb. 28, 1889; 20 N. E. Rep. 165. 


150. WILLS—Construction— Trusts. Construction 
of a will as to trusts devised. — Jenks v. Lyman, &. C. I1., 
Jan. 25, 1889; 20 N. E. Rep. 67. 

151. WILLS—Trusts— Private Understanding with De- 
visee. Acourt of equity will enforce a private 
understanding between devisor and devisee that the 
latter will apply the devised estate tosome purpose 
designated by the testator.— Shields v. McAuley, U. 8. C. 
C. (Penn.), Dec. 24, 1888; 37 Fed. Rep. 302. 

151. WiITNESS— Competency — Death of Party to Con- 
tract. On bill for specific performance of a parol 
agreement by compiainant’s deceased father to convey 
landto him, complainant was not allowed to testify 
concerning the contract.— Taftv. Taft, 8. C. Mich., Feb. 
1, 1889; 41 N. W. Rep. 481. 

152. WITNESS—Examination— Use of Memoranda. 
A witness who makes memoranda of events at the time 
of their occurrence, is permitted to refer to such re- 
ceipts and memoranda, in order to refresh his memory. 
— Sanders v. Wakefield,8. OC. Kan., Feb. 9, 1889; 20 Pac. 
Rep. 518. 

153. WORK AND LABOR—Evidence. In an action to 
recover for work and labor, the defendant on the trial 
admitted “that the services performed were reasonably 
worth $16 per month if there was a contract established, 
either express or implied:” Held, that the weight of 
testimony tended to establish a contract between the 
plaintiff and defendant for the payment of such serv- 
ices.— Mader v. Maurer, 8. C. Neb., Jan. 30, 1889; 41 N. W. 
Rep. 637. 

154. WriTs—Service on Non-resident—Personal Judg- 
ment. The court acquires jurisdiction of a person 
by a summons and petition served upon him while he 
is commorant within its jurisdiction, though he is 
resident of another State, and a personal judgment may 
be taken against him.— Thompson v. Cowell, 8. J.C. Mass., 
Feb. 28, 1889; 20 N. E. Rep. 170. 









































— © em © © © WIM © © © &" © © @O© ww HSH OwD 


Sa se se Oo mm OOS 


ot Oe 


